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|, Statement of the Problem

Ethiopia has endeavored to make use of variowesiment laws of different times. Nonetheless,
the objectives sought in these laws did not mdieeidecause of social, political and economic
obstacles, among which the central problem has with incentives scheme and guarantees. In
other words, investment laws have a number of stmmings and thus fail to achieve their
intended objectives.

Therefore, in this research paper, an attewlpbe made to deal with issues related to the

afore mentioned statement.

II, Objective of the Study

A, General Objective
The over all objectives intended to be investigatetthis research paper is to elucidate and analyze
domestic and foreign investment incentives as agtheir implementation in light of the

investment law of Ethiopia under proclamation nun2&0/ 2002.

B, Specific Objectives
The specific objectives to be researched include:-
- To trace the historical development of investmant in Ethiopia.
- To see the legal framework for in certain regimiegrivate foreign investment.
- To uncover the gap between the law and practicespect of private foreign investment.

- And finally, to see the prospects for private fgreinvestment in the country.

I, Significance of the Study

The benefit that will be gained out of this reségpaper is that:
- Reader will have a better understanding of whatstment mean.
- The study will help investment incentive and guézas of domestic and foreign investors
to prefect designed policy and laws.
- The study informs concerns to solve lack of claaityl specific directives in the sector to

corrective measures.



- The study will serve as a starting policy for othesearchers who would like to study on

the issue depth.
IV, Scope of the Study

The research is confined to investment law witltcedeeference to the investment incentive
scheme and guarantees. It also comprises a biiefluction to investment laws; it is one of
the major investment law attractions. Moreover, lkeagis to the investment law proclamation

No. 280/2002 and its implementation is rendered.

V, Limitation of the Study

In the course of undertaking this research endeaweone constraints arose in the way of my
effort. Just to mention specially, financial prablas well as the excessive course load have been

the most central problems

VI, Research Methodology

For collecting data, library work is employddhus, various sorts of literatures relevant to the
topic are utilized. To thoroughly assess the togiisting legal documents in general and the

investment law proclamation No. 280/2002 in patticare analyzed.



Chapter-One

Concept of Investment
Definition
The term investment has been defined by differeimblars accordingly to their field of study.

Tudor: - in his book “economic Development” defirted term “investment” as “part of the

national income to the production of capital goodsr a given period of time”

Other scholar called hymn in his book callecatmo economics” defined the term “investment”
as “the process of adding or replenishing capitails” These definitions are by the economists
defined the term “investment” in terms of natioimdome, as the process of replenishing or adding

capital stock.

Black’s law dictionary defines the word investmts follows.
“An Expenditure to acquire property or other asgetrder to produces revenues: the asset so
acquired. The placing of capital or laying out asmay in away intended to secure income or
profit from its employment. To purchase securitéa more or less permanent nature, or to place
money or property in business ventures or reateesta other wise lay it out, so that it may

produce revenue or gain (or both ) in the future”.

The investment proclamation No. 280/2002 alsindsfthe following manner.

“Investment” means expenditure of capital byiravestor to establish a new enterprise or to
expand or upgrade one that already exists.”
Thus, according to this proclamation investmentmsdhe expenditure of capital and this
expenditure of capital has to be carried out bynaastor with main purpose of establishing new
enterprise or to expand or upgrade an alreadyirgisstablishment.
Therefore, the purpose of expenditure of capitairseto achieve economic development. The
investment proclamation No. 280/ 2002 directedlitectives to wards accelerating the country’s

economic development as well as the regional.



Thus, we can understand from the above definitimngstment could be conceived as an
endeavor in which an investor makes use of higalajol establish a new enterprise or upgrade the

existing one.

Historical background and development of Ethiopian

iInvestment law.

Ethiopia is one of the developing countries inda where the living standard of the peoples is
at the lowest stage as compared to other develog@shs. In this country, there is lack of
technology and know how required for economic demelent. Therefore, to improve the living
condition of the people, creating favorable investtrclimate to attract private investment become
an essential requirement for the country. Evenghotthiopia has formulated different
investment laws at different time the intended ltesuave not been achieved due to social,
political and economic problem. Hence, series a@ingfes have been made to investment laws and

regulations to enhance the investment activithadountry.

The development of investment laws can be suimetin to different period.
1. The Peoples Democratic Republic of Ethiopia ( 1974990)

This period can be regarded as a time in whictp#racipation of the private sector in the
development of the country economy was not take effect. During the period of the emperor,
the private sector was highly encourage wheread)#drgee’s regime made a swift change by
introducing the socialist economic system. It desddenational democratic revolution in which it
started to lead the country with socialist prinegpboth for economic and social development in
1978.

PDRE'’s regime continued to nationalize privatelyned enterprises. Moreover, privatization was
not allowed and it proclaimed the policy of natibration by proclamation No. 26/1977. The
preamble of proclamation states that:

“It is necessary to transfer to government owngrsifithere resources that are crucial for the

economic development, or are of such charactertwpriomotes an indispensable service to the



community and it is the duty of the governmentrewge the services by participating in essential
economic activity.

One can argue from this that: the system of govemtrat the time of PDRE’s regimes was not
intended to allow private sector participationhe economic development of the country. It
simply emphasized that, the government has thetdwgpsure the indispensable services by its
own involved in essential economic activities. Thhe government took over ownership and
operation of many of private manufacturing entesgsi Moreover, the whole legal statutes enacted
at the period show the involvement the governmeiailieconomic sectors. The private sector
which has to be encouraged for the economic dewaop of the country was excluded from
economic activities.

At the last period of the regime (1989-1990) thechtr economic reform was realized. The
country become the member of multilateral investngerarantee agency and adopted a mixed
economic policy. This reform sees to minimize teeais problems encountered by the country at
the time. But the reform was too late thus; itddito achieve the intended result.

Finally, the period of PDRE’s regime had comple&tgluded the private sectors to participate in
sectors which are crucial for economic developneétihe country. Only the public sector had
monopolized the over all economic activity of tleeiotry. Therefore, when we compare the
private and public sector the gross domestic prodas continuously increasing. Hence
unemployment, and low income due to the state dana@ in the economy resulted in efficiency

and retarded economic growth, indeed, it aggravateerty.
2 .The Transitional period (since 1991)

This period was a time in which the present govemintried to the extent necessary to assure its
commitment to overcome the economic policy. Thaditeonal economic policy, thus, identified
the cause of economic policy of the previous govemt was the absence of private sector’s
participation in the economic development of thertoy. Understanding this constraint, the
transitional economic policy stressed the needherchange of policy and gave due consideration
for the participation of private sector in the egonic development of Ethiopia. These
commitments are emphasis on

1. Creating enabling conditions for the participatadrboth domestic and foreign capital in

economic activity without a capital limitation.



2. Removing all existing bureaucratic procedures a&abtape and introduce new laws and
regulations and enforce them to enhance domedi¢omeign capital participation, and

3. Provide incentives and encouragement to promotesdbencapital participation and
encourage a wider participation of private foretgpital. The states laws to work out a

comprehensive package of incentives for domestidareign private capital participation.

Even through, policy is a general guideline; i¢rio address the main basic components which
promote the private sector. Especially the poli@swimed of achieving the participation of both
domestic and foreign private capital in economiivéy, to remove existing bureaucratic
procedures and provide incentives for the encounage of economic development in the country.
Thus, it can be stated that from the date of tlze@nent of the policy on wards the government

had realized its commitment to encourage the piirathe economic development of the country.

The features of economic policy that had been adbby the transitional governments were a free
market economic policy. (A free market economidgpois encouradable for the patrtiticipation of
private sector will only subject to the rules oftgapation of the private sector will be determine
by the market). Therefore, in free market econgmoicy the market is free to decide the supply
and demand. During the transitional time in otdesipply the economic policy, there by have a
legal framework for private investment proclamatido. 15/1992 encourage private investment
not only as a right but also a right with an inoezg were there for, the plot for the private secto
to participate in the economic development of tientry was set.

The proclamation which was enacted during the itiangl period, did not limit the manner of
formation of joint venture as the previous governmased to limited it self to be a part to any
joint ventures. Moreover, the proclamation estégidsan investment administration region in both
tries of government (federal and regional levels).

However, proclamation 15/1992 reserved some seasitieas of activities to be government
economic strategies including power, and postalices.

The proclamation during the transitional stipuleeguarantee for investors (domestic and foreign)
against nationalization and expropriation of theoperty with out due process of law.

At the end proclamation No. 31/1996 had been eddoteemove some problem of proclamation
No. 15/1992.



3. The FDRE Period From 1996 up to Current
It was in 1996 that proclamation No. 37/1996 argllation No.7/1996 were enacted. These

legal instruments had been enacted to providetarbatentives and encouragement for the
participation of private sector in the economy.
In 1996 proclamation No. 37/1996 and regulationMik®96 were amended by proclamation
N0.116/1998 and regulation 36/1998 respectively &hactment of this law contributed much
to the promotion and encouragement of private secto
The currently worky investment law is proclamatia. 280/2002 and investment
(Amendment) is repealed by proclamation No. 2802200

There was no big difference between proclamatlo.37/1996 and proclamation
N0.280/2002 of investment proclamation.
The only difference if at all it is considered adifference, were

1. On the definition of domestic investment
2. On the area of investment reserved for the govenhangicle of proclamation No.
280/2002.
3. On capital requirement for foreign investor.



Chapter-Two
2. Legal Framework for Incentive Regimes of Privatd-oreign

Investment

The policy under provides that adequate systembeilbutting place to stimulate the confidence of
private investors and to help them operate prdfitab

The investment law gives incentives for investn@antlifferent selectors are considered by the
government to be important for development; andiregeouragement. These incentives are given
in form of exemption from paying import custom @stiwhen importing machinery and
equipments for production: in an exemption fromrpawt of income tax for a certain given period

and in a form of carrying forward losses in a fetyear.
2.1. Form of private Foreign Investment

These are a number of different forms of privateganies a available. The following are some of
the possible forms of business organizations availfor private foreign investors in many

countries. These are personal associations andlotits of business organizations.

Investment laws in some under-developed countredgermandatory domestic partnership a per-
condition for the establishment of any commercidegorise by foreign investors. Often the law
fixes the percentage of the requisite domestictabparticipation. For example, no company is
allowed to engage in the exploitation of naturabrgces in foreign and local capital is a
commendable method of financing economic developntieis beneficial to the investee state
because it affords a good opportunity for trainimgjgenous entrepreneurs, on the other hand,
foreign investors sometimes seek partnership ameagtee for their capital and enterprise against

;local political measures.



2.2. Major Investment Incentive Scheme

As mentioned in the preceding section of this paippeestment is not generally made for reasons
of welfare, but it is to make profit in a kind aturning except in case public investment, which is
for social and economic services. Proclamation280/2002 article-4, states investment which is
primarily designed to improve the living standaodfishe peoples of Ethiopia through thee
realization of sustainable economic and social ldgweent, the particulars of which are the
following:
4(1) To accelerate the country’s economic develogme

(2) To exploit and develop the immense natuweaburces of the country.

(3) To develop the domestic market through tteevth of production, productivity, and

Services.

(4) To increase foreign exchange earnings lop@mmging expansion in volume and

Variety of the country’s export produatsd services and the important of their
Quality as well as to save foreign exde through production of import
Substituting products.

(5) To encourage balanced development and integratetbetc activity among the
regions and to strength the inter-sect oral linkafgghe economy.

(6) To enhance the role of the private sector in tloelacation of the development of
the country’s economy.

(7) To render foreign investment play its proper roléhie country’s economic
development.

(8) To create wide employment opportunities for Ethamsi and to foster the transfer of
technical know-how, of managerial skills, and afhteology required for the progress of
the country.

Furthermore, what motivate foreign investors taestand commit their funds are not only their
economic activities out of which they are to extyaofits. But also the incentives and guarantees
given and promised to them by investment enactm&htst is, investment polices create adequate
incentives system to build the confidence of pevatreign investors and help them operate
profitably. And, proclamation No. 280/2002 undeicke 9 states areas of investment specified by

regulations to be issued by the council of minsfairsuant to the investment objectives under



article 4 of this proclamation shall be eligible fovestment incentives and a regulation will be
issued pursuant to sub article to determine the &y extent of entitlement to incentives.

Thus, some of the incentives that are grantedredo private investors are incentives given in the
form of one-stop service, income tax holiday, im@ord export duties relief, remittance of capital,
loss carried forward ( that is, business enterprisdéfer losses during the tax holiday period can
carry forward losses following the expiry of theeexption period), acquisition of immovable
property and above all legal protection against@apation and if the need arises with adequate,
prompt and effective compensation. When a givedihglis wanted for public interest.
Nevertheless, the reality in developing countrige@sses arbitrary expropriation with no

adequate prompt and effective compensation duenh@ $ureaucratic procedures.

2.3. Guarantees and Protection of Private Foreigmhestments

One of the many causes usually cited as resporfsible day as shortage of private investment in
the under developed countries is the unfavoralesiment climate existing in a number of them.
And, proclamation No. 280/2002 under Article 2ltesanvestment guarantees and protection.
Here, investment climate refers to the generalalk in a given country to wards private foreign
investment as it affects investor’s exception, \ehaolitical, psychological. For instance boarder
conflict, civil war and unstable political situatido a given countries, “no investment may be
expropriated or nationalized except when requinethb interest and then, only in compliance
with the requirements of the law. The proclamattso states the need for adequate
compensation, corresponding to the prevailing ntar&kie, to be paid in advance in case of
expropriation or nationalization of an investmemtublic interest and sub article 3 the
proclamation allows investors to may remit compé&osagaid to them, out of Ethiopia in

convertible foreign currency, with an aim of proigtforeign investments.

In the case of many of developing countries, inclgdethiopia, however, it is almost impossible
to predict with confidence, that conditions of #ligband security will exist during the period of
dynamic changed a head of course, such countedsaally in need of capital and seek method of
attracting the same. Hence, arises the need fal ¢pgrantees to the prospective private foreign

investors in order to assure them they will recéivine future, well to day, certain definite legal



treatment, as specified in the guarantees and qoasdy that need not fear any major change
unfavorable to their interests in legal or politicanditions.

The basic devices most commonly used, in guararge®n-commercial risks, are special statutes
and statements of government policy regarding pgivavestments.

Investment laws provide a variety of measures oigerto encourage and attract private
investments. No private investment is nationaliaedxpropriated except when required by public
interest and then only in compliance with the regmients of the well as fair treatment, non-
discrimination, and the like. Guarantees may akséohnd in proclamation and codes as well as

fair treatment, non-discrimination and the like.

2.4. Facilitating Private Foreign Investment

One of the most widely recommended and widely tinstd changes has been the move to some
kind of “Remittance of funds “and “one-stop shopvgmes’. According to proclamation No.
280/2002 article 20 “remittance of Funds” 20(1) &reign investor shall have the right, in
respect of an approved investment, to make theviiig remittances out of Ethiopia in
convertible foreign currency at the prevailing ratexchange on the date of remittance.

(a) Profits and dividends accruing from invesiin

(b) Principal and interest payments on exteloets.

(C) Payments related to a technology trangjezement registered in accordance with

this proclamation.
(D) Proceeds from the sale or liquidation oeaterprise.
(E) Proceeds from the transfer of shares oradigd ownership of an enterprise to a
domestic investor.

20(2) Expatriates employed in an enterprise maytré@mconvertible foreign currency, salaries
and other payment accruing from their employmertacordance with the foreign exchange
regulations or directives of the country.
So, foreign investors have right to remit in respé@pproved investment in the above. But, in
Ethiopian context foreign investors has can ndittrtg remit, because in practice commercial bank
of Ethiopia and any other banks shall not convktib foreign currency because lack of foreign
exchange rate (dollars) and any other problem &tevaf the time. Source for balance of payment
shortage will not be attracting in this context.



Another widely recommended and widely institutedraypes has been the move to some kind of
“one stop shop services” according to the proclaondtlo.280/2002 article 24/1 the issuance of
business licenses, the graining of work perméxpatriate employees, and the registration of
business organizations as required under the metiésas shall, with respect to investors holding
investment permit, be carried out of the autharitypy a regional investment organ as may be
appropriate, representing the competent fedenagonal executive bodies respectively.

Article 24(2) the authority shall register and rend one-stop services to export-oriented non-
equity based foreign enterprise collaborations P& authority and regional investment organs
shall carry out their functions under sub-artidg @f this article in compliance with the relevant
laws thereof and 24(4) the authority or a regiomaeéstment organ shall issue a license within 5
days after receiving an application pursuant te #niicle, and is in full conformity with the
requirements of the relevant law.

Thus, the issuance of business licenses, the ggaotiwork premises to expatriate employees and
registering in the commercial register as requineder the relevant law will, with respect to
investors holding investment permits, be cardetlby the authority or by a regional investment
organs may be appropriate, representing the federagional executive organs.

The Ethiopian investment authority registers amtlegs a one stop shop service to export oriented
non-equity based enterprise collaborations.

The Ethiopian investment authority registers amtlees a one-stop shop services to export
oriented non-equity based foreign enterprise collations to various forms in practice. However,
is that a single organization in a country is teeheesponsibility for the conducting or
coordinating various matters related to the entrgupervision of foreign investment. Thus a
would be foreign investor would have to deal onithvthis one organization to obtain all the
permits needed to invest in the country.

One organization with responsibility for all invesnt matters could achieve several goals. In its
evaluation of proposal investments, such as orgéiniz could weigh rationally all the advantages
and disadvantages of proposed investment becautsebobad perspectives of a proposed
investment and its ability to assemble expertisa oariety of matters in one place. Speed and
predictability of decisions are thought to be intpat elements in a program designed to
encourage foreign investment. The advantages aihagtions are also believed to other



government an activity during an investment’s lijv@sch as promoting the investment, provides.
Services to investors and monitoring investmenjegots.

The other most important aspect of facilitating/pte foreign investment is monitoring which is in
some senses, a regular function of government.yHugsiness entity, whether foreign or domestic
is likely to be subjected to certain forms of monitg by government authorities .scientific
departments of governments with responsibilityMarous areas of business operations monitor
the extent to which business, including foreigreistors, complies with government regulations.
Tax authority, customs administrations and foregohange control authorities are all likely to

engage in monitoring activities with each departhiecusing on its specialized functions.



Chapter-Three

3. Private Foreign Investment in Ethiopia and Probéms of

Incentive regimes: The law and the practice

This chapter offers a high light of national detarations of foreign investment flows in to
Ethiopia, Ethiopia’s policies and laws on privabedign investment in brief, and as the main body

of the thesis, the problems of incentive regimedatails.

3.1. National Determinants of Foreign Investment Bws into
Ethiopia
There are a number of positive strategic factoas tarkets Ethiopia an attractive location for
foreign investment .some of the positive elememttude:-

I, Large domestic marietl a unique geographical location enabling investo
Ethiopia to service markets and customers in E&stad North Africa and the middle East and to
Competitively supply specific products to selediratopean markets. These are all reasonably
affluent markets with positive growth prospectsrave medium term.

Il, a unique historytioaal culture and tradition with a pool of highdgucated
elite to draw up on as managers and advisors,Evitilish (the language of business) widely
spoken.

[ll, A resurgent privagaterprise ethos, with a portfolio of local or @l
enterprises established by indigenous entrepreileatrsleserves to be better promoted including
an emerging group of internationally recognizethpanies (E.g. Ethiopian Airlines) that have
already established a competitive market presence.

IV, A comparatively safiedaless corrupt business and social environment tha
stands out in stark contrast to many other counarel a generally friendly and helpful attitude to
foreigners;

V, Capital city that ho#ite head quarters of regional and international
organizations as well as a significant cosmopolitatidle class with experience in international

business and



VI, An attractive climate aad evolving tourism that combines antiquities with

wildlife and visual beauty.

3.2. Private Foreign Investment in Ethiopia. In bref

It is to be noted that the formulation and enactnoéthe policy and law on private foreign
investment capital emanates from the investmentyof the country, in particular and economic

policy, in general.

3.3. The private Foreign Investment Regulatory Framwork

The present regulatory regime governing privateitpr investment in Ethiopia is based on a
series of investment proclamations issued betw886 and 2003, proclamations any regulators
and directives 98, in combination, there estaliigheconomic sectors open to foreign private
investment: the financial limits and requirementd &oreign private investment the monitoring
and reporting requirements; and the financial itiges that are a available. Hence it is worth

briefly summarizing the main features of the présegulatory regime in each of the above areas.

(I) Economic Sectors open to Private Foreign Investent.

Foreign investors are encouraged to invest incahemic sectors, except those currently reserved
for domestic private and public investment, with tomestic private investor category including
foreign national who are permanent residents imolgth. There is a continuous review of the
sectors closed to private foreign investment irdgéee amendments to the investment code made
in June 1998 and 2002 have opened up energy gemeaaid telecommunication services to the
private sectors both joint venture. Under thisckamation, the generation of electricity from
hydropower is allowed for both foreign and domestiestors without any limitation on

generation capacity.



(I1) Forms of Private Foreign Investments

The legislative framework in Ethiopia offers prigdbreign investors a number of method of
doing business and opportunities for organizingri®ss activities in the country. In Ethiopia, a
business or an investment may be carried out iroaeyof the following forms: (a) sole
proprietorship:
(b) Business organizations incorporatethiopia or abroad:
(c) Public enterprise establiblishedatordance with the relevant law:
(d) Cooperative societies formed in adaace with the relevant law.
The commercial code of Ethiopia defines five fomh&usiness organizations that are legal
persons. These are :- (a) ordinary partnership
(b) GealePaternership
(c) Lited partnership
(d) Sh@mompany
(e) Ryie limited company
Although all these forms of business organizatjmagtically exist, the most commonly used
forms are private limited company and Share Compahg law that are applicable to business
organizations are the commercial code of Ethigpi@:commercial registration and business
licensing proclamation No. 67/1997 and the fedgoalernment commercial registration and
licensing council of ministers regulation No. 1B997. Before a business organization starts
operations, it should be registered in the commaéregister kept by the ministry of trade and
industry. But as a one shop, the Ethiopian investrnemmission serves as a trade register to
foreign investment pursuant to the power vestedupby proclamation No. 67 of 1997 article 43
cum article 14 No. 280 / 2002. Companies incorgala Ethiopia may operate through a sub
subsidiary (i.e. incorporated under the law ofi&tha ) or through a branch (i.e. incorporated
under the laws of a foreign country ).

(111) Ownership limitations and Requirements
Under the new Proclamation 280 / 2002 a minimunestment sum is required for both wholly
owned operations and joint ventures with Ethiommpanies or individuals. The value of the
investment must be either in cash or in-kind. ket this has always been the number one

requirement in all the previous laws too.



For wholly owned private foreign investment itlh@ open sectors, an initial investment of 100.
000 of USA dollar and jointly with a domestic int@s60.000 of USA dollar is required and in the
case of engineering , architectural, accounting,ardit services project studies or business and
management consultancy services an initial investrme50.000 of USA dollar is required.

For joint ventures, in the investment areastmead here in above with Ethiopian investors the
foreign partner is expected to contribute 25,0008A dollars with this minimum equity
requirement representing either cash or the vditieeccapital equipment imported to establish the
venture.

There is no capital requirement if a foreign ineeshvests his profit or dividends or exports at
least 75 % of his out puts. An important and sexiobligation imposed on a foreign investors
bringing his capital to the country is that investimcapital brought has to be registered at the
national bank of Ethiopia.

If the government wishes to give priority to a atting larger private foreign investment project it
may be right to have a threshold level to ratiaghesently limited private foreign investment
promotional and management capability in Ethiopigestment commission and the regional
promotion agencies, however a minimum investmeguirement is not a common features of
investment regulatory regimes of most host coustih@t are competing to attract foreign private
investment. It seems because of this realizatiots iminimum investment capital requirement is
reduced to a minimum prepare in the new investroedé. A part from these minimum
capitalization conditions, the investment code dussequire foreign direct investment to meet

specific performance goals or guidelines througtirtbperations.

(IV) Monitoring and reporting requirements

The Ethiopian investment commission ( formerly knoag office of investment and later as
Ethiopian investment Authority ) is the principalvgrnment organ responsible for the promotion
and facilitation of foreign investments in the coynEnvisaged to be organized as one —stop-
shop, the Ethiopian investment commission provalethe necessary information required by
foreign investors, approves investment applicatiod issues investment permits for foreign
investors, provides registration services to nemtprporated business organizations, approves
expatriate posts in an approved investments issads permits to foreign employers, issues trade

and operating licenses to approved foreign investsnand facilitates the acquisition of land by



foreign investors in accordance with the relevadiefal and regional government laws and
regulations.

There is currently a requirement for both privateeign and domestic investors, under
proclamation 280/2002 ( as a mended ) to submdress reports to Ethiopian investment
commission on the status of projects every sixtimoonce the original investment permit has
been issued. The purpose of this is for Ethiopiaestment commission to be regularly informed
on progress and also to identity (as early as pleystmerging problems in order that Ethiopian

investment commission or other government agermerdielp resolve the problem constraint.

3.3.1. Institutional frame work

(1) Ethiopian Investment Commission
The current organizational structure of the Etraopgnvestment commission shows five cores
operational departments each of which contain gigmumber of team leaders of divisions,
three supporting units for legal services, admiaigin and finance and the planning and foreign
assistance coordination service. These departra#meport previously through the deputy
general manager but nor directly through the corsimi®r of Ethiopian investment commission
and through him to broad of investment of whichshe member. The organizational structure of
Ethiopians investment reflects the political enmimeent in which it was created.
In considering the effectiveness of the presenqimiational structure and management of
Ethiopian investment commission the following thiegortant observations are worth nothing: -
First, the present notion of Ethiopian investmenhmissions organizational structure is that it is
primarily process driven and that much of the atgég undertaken by its staff have to do with
regulatory aspects of foreign private investmehsas permits, reports and registration. It is
interesting to note that the only three sectonaligs are in the license registration and
coordination department. Much of their daily waoskoin ensuring whether potential foreign private

investment meets regulatory requirements.

Second the present occupational structure and $lale is shaped by the nature of the tasks that
are done in each department and division, which theelong-term will constrain the emergence
of multi-skilled teams and ( from the experienceiofilar organizational else where ) encourage

the strengthening of divisional walls and idenstie



Thirdly at present, the organization is not foredirect investment client centered, nor does it
appear to have a customer driven skills base angtional process. It is difficult for public
agencies like Ethiopian investment commission telaset client focus, especially when clients
operate in the private sector and in foreign nati@ultures. These organizational issues are
important to Ethiopian investment commission’s fatavolution and it's competitive in an

increasingly tough foreign private investment.

(I1) Promotional Integration by other Governmergehcies

In the immediate future, it is probable that Ett@mpinvestment commission (EIC) will not have
the funds or the skilled personal needed to operpgesentative offices in targeted foreign
private investment home countries.consecequemhigyptime overseas investment promotion
presence will be Ethiopian Embassies under thetoantrol of the ministry of foreign Affairs
(MFA). MFA thus has a key role to play providedotber factors, of including, are available in
attracting inward investment. This is lowly beingvéloped with inappropriate initial focus on the
Middle East and Asia. All ambassadors have bedruicted to give priority to promoting Ethiopia
suitable investment location, find markets for Bfhian exports and encourage tourism to
Ethiopia.

In an editorial statment of the weekly reporterdenthe title “ to attract foreign investment
consolidate the domestic one “ it has been st&i@idthe main duties assigned to the diplomats are
to enhance economic development. Diplomats hawebasn instructed and warned so to say and
they soon to see this mission as serious as amyithian extensive kind of seminar conducted to
diplomats gathered from al over the world.

The content of the warning given by the differeighhofficials of the government organs and
made by the diplomats was that they have to work kard and decisively to attract foreign
investment. It is also said by the higher officialgshe ministry of foreign affairs that the
evaluation of every diplomat, after wards shalbbsed on the number of foreign investors
induced to invest in the country. But factors andditions that attract foreign investors are not



economic diplomacy of the country. A foreign imastnay not be attracted by agitation and
propaganda of diplomacy from a host country. Ineobisg and deciding whether conducive
conditions are prevailing given country, a foreigmestor mainly depends on the information

served to him from his host country diplomats.

3.4. Encouragements and Protections gaRriForeign Investment
There are several factors that commonly motivagnassmen to invest in a developing country.
The most important is usually that the countryssto speak, within the interest area, for example,
business in the UK will look a first at countriesthe British common wealth while a business
man in the United States will book at America, lribeor the Philippines. The political ties b/n
states within such interest areas may have madevhstor reasonably acquainted with the
political climate of the country he is interestagdalthough he can not assume that conditions will
not change.
“Another common factors that might motivate an stee is longstanding business ties between
country and the state where he proposes to ingaste ties between his own country and the state
where he proposes to invest” for example, as migsstor may find it natural to locate his
investment in Peru and German investor in Argentisahere has been considerable previous

investment by Swiss and German firms in these tvalitions.

Secondary considerations that make t@cp&ar country attractive include tax-free income
and interest on loan, depreciation allowances, @dggous, rules for revaluation of assets and
customs duty relief for building materials, machiner the raw material that will be needed in the
enterprise. Furthermore, unless there is reasorabiainty that the bulk of the profits can be

repatriated there may be little point in continumith the project
As to securities of investment, that is guaransaeslable to investors sin Ethiopia, constitutional

guarantees were provided since time immemorial. IHE5 revised constitution provided that:

Every one has the right to own and disposes ofgstgpno one may be

Deprived of his property except upon order issuadymant to the



Requirements of a special expropriation law enaded except upon

Payment of just compensation determined by judmiatedures Established by law.

We may observe from the above statement that tresiment policy and law of the imperial
government concentrated on encouraging, develamdgexpanding both foreign and domestic
private investments.

The new investment code has also provided guaraate® protection to investors. In its Article 21
of the proclamation on investment stipulates. Betdéxperience of many developing countries,
(including Ethiopia when the Derg extensively nagéihized private properties and investments) has
witnessed adequate, effective and prompt compemsti expropriated and nationalized
investments is beyond the reality. However, inghesent case, whether compensation could be
effected adequately, effectively and promptly asv/mled in the law, remains to be judged. As the
legal provision stands now, Ethiopia provides thiofving guarantees to investors; repatriation of
capital and profits where capital repatriation agmhittance of dividerds and interest are
guaranteed to foreign investors under the investimeclamation.

Both the constitution of the federal democratioutdi of Ethiopia and the investment
proclamation provide protection to private propentyl guarantee against measures expropriations
and nationalization. There are other guaranteesBibgopia paying members paying fees is a
member of the World Bank affiliated MultilateramMestment Guarantee Agency (MIGA) which
issues guarantees and the benefits the Ethiopiagetdyom being members is to be seen. One
thing is evident and beneficial . That is, the &ase of these legal guarantees and Ethiopia’s

accession to the same as signatory may attradgfopeivate capital.

Further more, bilateral investment promotion anatgxtion treaties with any country is one of the
guarantees available to foreign invest and, inEdbtopia is currently concluding such agreement
between the government of Italian republic andgtnernment of Ethiopia on the promotion and
protection of investments states:

I, Nationals or companies of one contracting patpse investments--Suffer losses owing to war
or other armed conflict, states of national Emeaye civil strife--- shall be accorded---as regard
restitution,

Indemnification, compensation or other settlement.



I, investments of investors of the contractingtigs shall not be nationalities, Expropriated,
sequestrated---- except for public purposes opnatiinterest and in exchange for prompt, full and
provisions and procedures------

From this contractual provisions and obligations itlear the corresponding government
guarantees that foreign investor of either paynfnon-business risks such as war and
expropriation. Although the new Ethiopian investiiaw has deleted the provision of article 22
of the former law, a provision which was providitogthe effect that disputes between a foreign
investor and the government could be settled aryichlbugh mutual discussions: and a dispute
not amicably settled may be submitted to the coergetourt of the country or to the international
arbitration, these alternatives are always thera tmeans of stipulating in the agreement of the

parties.

3.5. Incentive Regimes of Private Foreign Investmein Ethiopia

3.5.1. Objectives of Foreign Investment Incentives

The fundamental importance of most foreign inwestt incentive laws is to promote economic
development by making the investment climate mtracive than it would other wise be. This is
the general underling of what purposes do investineentives serve.

Many countries have adopted investment proclamatidake other investment incentives
measures to encourage increased private investb@htdomestic and foreign. Basically
investment legislation is an instrument for the lienpentation of the economic policy of a country.
Different legislations try in their preamble to shthe importance of investment incentive
schemes, together with the objectives of poliges;e incentives are used to promote the policy
objectives. Thus, governments provide differentkiof incentive measures to foreign investors
for the following reasons. First, through it is tapthe investor to decide which activity and area i
more profitable to invest his capital, governmegtants incentives to some business enterprises
from the view point of satisfying the basic economeeds of the society. In addition to this, it is
necessary to encourage foreign investment so actderate the economic development of the
country and to improve the living standard of tleeples.

Secondly, some enterprises are very necessargda@donomic development but their expenditure
is very high from the very outset. Because of thigh expenditure investors may hesitate to invest
their capital in such kind of enterprises. Therefan order to induce such investors, governments

take necessary measures and encourage them byf wenting incentives.



Thirdly, in order to divert investors from lookiruyer the enterprises which are more profitable
within a short period of time, and to make thenmtgest in the areas of direct productive
enterprise and projects, incentive schemes aressage Fourthly, in order to encourage more
those enterprises with maximum utilization of dotivesaw materials and those engaged in
production of intermediate goods to be used byratithustries and to create sustainable economic
development to a given country, incentive schemesnaportant mechanisms to attract
investment. Last but not least, incentives are iatgmrtant, to increase the degree of participation
of foreign investors in addition to that of domestivestors and to facilitate conditions necessary
to enhance economic growth. It is widely believiegt inevitable resources should, to a larger
extent, be mobilized from domestic source, andftiraign investment should play a
complementary role to domestic efforts at savingsituation where domestic saving fails due to
short of investment requirements or where the sguior transfer of technology is the primary
objective, foreign investment in general, and fgmadlirect investment in particular become
important sources of investment particularly foveleping countries. In general when
governments try to encourage the participatiorocgifyn investors it is with the view of the
importance of promoting foreign investors it islwihe view of the importance of promoting

foreign investors, to effect transfer of technologyencourage inflow of foreign capital: to

promote exports: to generate employment opporesdind to bring about over all development
3.5.2. Types and Extent of Major Foreign Private Inestment

Incentives

Foreign investment incentives play the most impdrtale to encourage and stimulate private
foreign investors to commit their funds in investrhactivities and limitations and obstacles to
private foreign capital participation in the economevelopment of the country, and the
opportunities, which attract the prospective peviaireign investors, entail quite large number of
issues to be dealt with. Accordingly, this sectiempts to present the subject matter. In order to
encourage development, Ethiopia has for long, dimedeginning of the enactment of laws,
offered exemption from income tax for certain kofcenterprises which invest foreign capital and
more than a stated amount of capital. Ethiopiatsunusual in this respect many developing
countries have similar provisions. The purposéhif $ection of the thesis is to discuss the use of

fiscal exemption as a technique to en courage enmngdevelopment and more particularly, to



consider the desirability of use of that techniquEthiopia, that has bees done on the income tax
exemption of some developing countries becauselitdeymaterial is available on most
developing countries, including Ethiopia. The foofishis discussion of Ethiopia’s income tax
exemption law, there fore, is of necessity ontitscture, and not on its actual implementation,
except to the extent that conversations and carrefgnce with people who have had legal
experience in Ethiopia permits.

The nature of incentive may, for private foreigmastor, vary from country to country. It depends
on the objective and policy of a particular countipwever, the common nature of private foreign
investments incentives are to benefit, encouragé& say foreign firms, domestic enterprises or

both where such incentives are available only tei§m investors it is discriminatory in nature.

Private foreign investment incentives frequentlyenandirect restrictive effects. They are usually
offered only to enterprise meeting certain condgiolhe conditions provided for investment
incentives also vary from country to country, faample, any investor to avail himself of any of
the benefits provided, he must invest in one ofpileeletermined areas of economic activities: he
must fulfill of or all of the objectives enumeratedder the law: he must invest in the areas of
priority: he must invest certain amount of capiite¢d by law etc. hence, the incentive measures
may not be granted to all investors. They requ@iaation or screening procedures and may be
used in return for performance requirements, @ramdirect means for regulating or channeling
private foreign investment.

Private foreign investment incentives usually dfecéed through tax exemptions and others. Both
developed countries use a wide variety of incestiegpromote their investment policy objectives.
The main categories of investment incentives ineltak incentives (tax holidays, investment
allowances, tax credits, lower tax rates): otheauicial incentives. such as grants, preferential
loans rates, loan guarantees, tariff concessiotigaarity access to credits, and non-financial
measures, include the provision of infrastructurd business services. Acts of incentives regimes
of some African countries may help us to see whiaibies are competitive the investment, act
(1986) of Zambia for instance, offers several tgpacentives to foreign investor. These are :
retention of a percentage of their foreign exchagm@ings : preferential tax rates ; access to any
existing free trade zones : exemption of foreigrestors in agriculture and forestry from paying

selective employment tax : full exemption from taxdividend tax for a period of 5 years, etc.



some of Malawi investment incentives including efecess to foreign exchange no license
requirements for imports : full remittance of digrmtls , 100 % deduction from manufacturing

company operating expense etc.

In Madagascar, the package of incentives offerddrign investors including several benefits
notably in the field of customs full exemption frataties on imports and soles tax on equipment
and initial working capital : exemption from corpte profit taxes and from registration fees and
on requirement of guarantee for bank loans. Guaesrfor the repatriation of dividends, profits
income from licensing fees, royalties and loanforeign currency from foreign institution : and
no restrictions on personal recruitment of expasaThe Ghana, investment codes of grants
different kinds of incentives. These are: requipgemission for importing essential, plant
machinery, equipment and accessories requiredhéoenterprise, exemption from payment of
custom duties, depreciation or capital allowanaderemption staff from income tax : exemption
from tax payment levied on building properties.

The types of fiscal incentives presently availdbla foreign investor in Ethiopia are: in come tax
holiday; customs import duty, guarantee incentivesyittance of capital, loss carried forward
depreciation. The availability of all these typefistal incentives was provided in the law of 1994
current and in the guide line brochure of the efitamd authority. But, in the presently working
regulations N0.280/2002, acquisition of immovabid depreciation are not in the list. Thus it is
not clear whether the governmental decided to deese incentives or not. In the opinion of this
writer the investment authority may not dare tasthechemes, which are not provided in the law
and no experience has been recorded in this resf@stis infact one problem where one could
observe the discrepancy between the law and tlielgue already distributed to stake holders
which may result in undermining certainty and pcéalility of foreign investment climate.

From all these what we can conclude is that, incesthave a broad and wide scope of coverage
ranging from tax and custom duty exemption up tonpesion for establishment of an enterprise.
The commencement period of exemption and capitalirement for granting incentives also
differs from country to country; depending on tlediQy and objectives of governments, the

importance of that particular enterprise for theremmic development.



3.5.2.1. Remittance of funds

In order to control foreign exchange thereby, mbbalance of payments governments, need to
have laws that permit investors to remit their tal@nd profit in convertible currency. Thus,
Ethiopian investment proclamation allowed foreigwastors to remit in freely convertible
currency, in comes derived from any profits frommastment, proceeds from the sale or transfer of
any right on investment. In addition to this, anyastor is entitled to remit out of the country in
freely convertible currency, payments in respededit servicing and fee or royalties in respect of
any technology transfer agreement relating tongstment activity.

Generally, the Ethiopian investment proclamation289/2002 has had its own short comings in
the area of incentives regimes. First, as to rami of funds, there was no any restriction either
to protect the country is balance of payment pmsitr to make sure that part of profit of foreign
investors was reinvested in Ethiopia second aat@xemption, it was granted only to
agricultural, industrial and hotel activities wéoeexemption circumstances, other economic
activities were totally excluded from tax exemptidherefore, it could be noted the scope of
application of income tax exemption was narrow.rdllyi unlike tax exemption the scope of
custom duty relief was wide in its application. thst not least, the proclamation did not
incorporate export duty relief, which was providgdthe pre-revolutionary investment
proclamations and notices which where granted feaaonable period of time provided that

exemption fest necessary to ensure the compegits#ion of the goods to be exported.

As soon as proclamation No. 280/2002 was enactey maestors submitted application to get
incentives. Therefore, starting from 2002 G.C. gwlthe investment proclamation come in to
force ) many investors involved either in indudtaetivities, construction activities, agricultural
activities and Tourism ( hotel ) project activitiésked the investment committee to get benefit as

incentives.

3.5.3. Prospects for Private Foreign investment i&thiopia

Given Ethiopia’s natural and human resources endawsnthere are tremendous opportunities for
investment in Ethiopia. There are three main ressdry potential investors would consider

Ethiopia as a location for foreign investment: éhsrwhat is potentially one of the largest



domestic markets in Africa with 80 million consumsieEthiopia’s exceptional climate, it is said
more than half the country consists of highland$ &verage annual temperature under 20 degree
Celsius : the climate officers and excellent enwnent last for various agricultural activities and
there are the moral assets of the country Ethiopéxceptional among the least developed
countries (LDCS) in its in its virtually completesence of routine corruption, it is said that the
bureaucracy may be difficult to deal with, espdgiat the lower levels, but investors say that it

almost never demands unofficial payment to dooits |

Regarding opportunities, it is said that thesevaréed in Ethiopia: the country has one of the most
diverse agricultures resources in Africa. Thereogmgortunities as well in leather and textiles
tourism represents yet another opportunity forigprenvestment. Ethiopia has an ancient cultural
heritage and the historic route in the north encassps memorable sites. Certain sectors which are
expected to emerge as significant investment areasnvestments and substantial expansion of
existing facilities have been specifically idergdi Despite some lack of infrastrucral development
such as power supply and communication facilitieste is considerable scope for wide range of
agriculture, agro-processing, manufacturing, mirang service industries in Ethiopia.
Investments profiles for some of the sectors andpecific projects the sectors and for specific
projects in these fields are available on requesither words, except for very few areas of
investment reserved for government sole entrepngursiany of the sectors are open to foreign
investment. But foreign investors to have the gut the capacity to overcome limitations and
obstacles, and fulfills strict conditional tiesexploit the investment opportunities available.
However, since there are other developing countvi@sh are competitive to Ethiopia, and are
open with facitating foreign investment conditiare opportunities, we should not expect foreign
investors to meet challenges, obstacles and limitsit which is our business to do a way with
them and create favorable and conducive conditmasincentives schemes comparable with
neighboring countries to attract foreign privateastment promise a lot, there are limitations and
obstacles on the ground, such as lack of adegufateriation on the land size and price inventory,
in appropriate, auction system, lightly processlitain land for investment activities. On top of
this land scarcity is critical: and there are headand one private foreign investors only with
investment certificates.



There are adequate labs our supply in Ethiopig; kesv lab our cost. The Ethiopian worker is
enthusiastic to work hard to wards the modernipatibhis country to the oft-repeated sating of
pre judicial notion that people in less developedntries are lazy and do not have receptive mind.
An Ethiopian is diligent and intelligent. The dignof lab our reality. There is also a new lab our
code that carefully regulates employer employeatiaiships. But unskilled lab our supply a lone

would not attract private investor seen from th@wpoint of foreign investor.

The fiscal policy of the government is also encgurg. There is a frequent devaluation of
domestic’s currency against currency and purchafsegn currency is based on demand and
supply. And this policy may be convenient espegitt private foreign investors who want to
import machineries equipments a draw materialsgdst them less. In concluding this section,
even through the government has formulated and@maolices and laws on private foreign
investment and privatization to foster and enhdheeprivate sector, the pace could not be as
desired. This is because of lack of basic infrastmal developments and service such as limited
supply of electric power, transport scarcity, latlpostal, telephone, etc---communication services

and lack of water supply.



Conclusion

In chapter one, we have to understand from thentiefs, investment could be conceived as an
endeavor in which an investor makes use of higalaol establish a new enterprise or up grade the

existing one.

In chapter two, we have elucidated that the legathéwork for incentive regimes of private
foreign investments. Accordingly, it can be coneeithat there are two forms of business
organizations in which private foreign investors @avolve. These are personal associations and
business organizations. As practices show, mostrdedeloped countries call for partnerships for
foreign investors to engage in investment withghgpose of encouraging foreign investment,
national governments make use of various incentiNes only incentives schemes, but also the

general investment climate that is determinantdogign investment.

In chapter three, a proper attempt was made toréssees related to incentive regimes in Ethiopia
in light of their stipulation and implementatiorhds, Ethiopia has certain unique factors that
make it destinations of foreign investment in Egiigo Particularly, since 1991, a series of
investment proclamations were designed, includB@2002. Besides, there is an institutional
framework envisaged to played by the Ethiopian stwent commission is commendable.
Therefore, significant and visible issues peita to private foreign investment have properly

highlighted and elucidated.



Recommendations

In my endeavor in the research paper, a numberobigms of various types that inhabit private
foreign investment have been pin down. Althougkrées of proclamations has been stipulated to

encourage foreign investment, the situation sifiat commendable.

Therefore, it is now imperative to suggest éentacommendations as possible panacea to the
problems. Thus, to promote private foreign investinme the country, the following worthwhile.

- The general investment climate of the country sthailéarly be assessed and ensured. To
this end, the current government should instilpiaitsof confidence in foreign investors.
This is because some experts anticipate that reeohlry is a stringy that finally leads to
socialism, which is the antithesis of private inwesnt. Thus, it is recommended that the
government of the country.

- The government should also overcome uncertairfi@sinstance, there have been frequent
and revisions and enactments to regulate foreigestment in the country, this may panic
investors that there would be a like hood thatreigovernments may reverse same
enactments. This discourages foreign investmethtarcountry.

- A duty emphasis should be given to the countrySad@nd economic infrastructure too.
Compared with other African countries, Ethiopidl &igs behind interms of its
infrastructure, financial institutions and professls.

- Corrections should be made to rectify gaps in lad practice. For instance, their is a
problem confronting a remittance of fund. Althougtth private and public banks deliver
foreign exchange service, it's still inadequatem8anvestors complain about shortage of
foreign exchange whenever they seek to converenaies.
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