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INTRODUCTION

Jurisdiction may be broadly defined as the powetafrt to hear and determine a case.

The structure of the judicial system is highly tethto the organization of government.
The structure of state as a whole that may be &demunitary system of government. In
federal system of government, the judiciaries ot tiype of government function are in
two levels, the federal state, and in member statesunitary system of government is

characterized by vertical organization of courtthatcountry level.

According to Art 1 of FDRE constitution, Ethiopidsa follow federal system of

government so, the courts structure are duel cstantture. In this research the writer
more concerned, problems regarding the civil jucisoh of federal courts, for instance,
the constitution of FDRE Art 80 (1) provide thatiéal courts and state courts shall
entertain the federal subject matters and statgecuimatters respectively. But there is

no law, which squarely prescribes as to the natndedistinction of subject matters.

The main objective of this paper is to show thel giwisdiction of federal courts of
Ethiopia and other federal countries civil jurigdéha of federal courts.

According, the author of this paper has tried tedsa light over major feature, which are
attributable to federal legal system in generalthis regard, it is show that the structure
of court in federal judiciary. The other pointgail in this chapter is meaning of
federalism, the advantage and the disadvantageddrdl judiciary structure, unitary

system of judicial structure and applicable lawa iederal judicial system.

Under the second chapter, the writer has focusethercivil jurisdiction of courts in
general. Further more the writer also analyzestkinee vital elements of the civil
jurisdiction, namely, judicial, local, and matenatisdiction will be elaborated as per the
relevant laws of Ethiopia.

The third chapter is concerned about other fedswahtries civil jurisdiction of federal
courts. In this chapter, the author of this pajemore concerned about the civil
jurisdiction elements.
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The last chapter of the paper can be referredeabehrt of the major them of the paper.
An attempt is done, in this chapter, the authortha$ paper tried to show the civil
jurisdiction of federal courts of Ethiopia, nameRederal first instance court, high and

Supreme Court and the problems of each courts.

BY ABDURAZAKE RESHAD MBC, JULY 2008



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

CHAPTER ONE

GENERAL OVERVIEW ABOUT FEDERAL JUDICIAL SYSTEM

1.1 MEANING OF FEDERALISM

The concept of Federalism is ambiguous and doeshaat very clear or universally
accepted meaning. It is very difficult to definewith precision. This is because
federalism has come to possess different meanirdifferent people in different time.
The countries which describe themselves as feddwahot have the same kind of
constitution in relation to the difficulty of defimg federalism Elazar says “No single
definition of federalism has proved satisfactoryatbstudents primarily because of the
difficulties in relating theoretical formulation tbe evidence gathered from observing the

actual operation of federal systenis”.

But let's see some commonly accepted of the conaspgiven by different author’s

Roger H. Davidson says Federalism, also referrefedsral government, national or
international political system in which two levdlgovernment control the same territory
and citizen the word federal comes from Latin téigere, meaning “to trust” countries
with federal political units usually called statgspvinces or territories these smaller
political units surrender some of their politicavper to the central relying on it to act for
the common good.This definition emphasizes on the coordinate mawfrthe system

between the two levels of government.

This definition is almost similar to the above of@®ry and Abraham define it again as
follow. “Federalism is a dual form of governmehfsed on a territorial and territorial

functional division of power calculated to recoraiinity with diversity’

The other emphasis on this definition is on the aifnthe system and that is the
reconciliation of diversity with unity. What at encan understand from the above
definition is that federalism is a system of goveemt according to which two levels of
government federal and state side by side, eachndnav certain assigned powers and
functions and each levels of government is autonmniandependent and operates

directly up on the people. This means each citigeubject to two governments.
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1.2 STRUCTURE OF COURT IN A FEDERAL JUDICIARY

As stated above the pattern of structure of caywess with the structure of stated this is
to say that unitary states structure subscribesafamitary court arrangement and a
Federal State Structure is usually congruent tedgefal Judiciary in a Federal Judiciary
there are two layers of court organization, infeeleral level and in a State level. Thus
the Federal Judiciary is mostly dual, through thgrde of dual may vary. In this regard
it is maintained that if the federal principle weoebe strictly applied one would expect a
dual system to be established in a federation,setef court to apply and interpret the
law of the general government, and another to appdyinterpret the law of each stéte.

Most Federal States thus out opt dual court systémthis context, this writer uses the
term dual to express the two layers of courts ideff@ Judiciary. Even when there are
no subordinate Federal Courts, there is a podyilafi having the two layers of courts,

though in such a situation the degree of dualitynted. Depending on whether there
are subordinate Federal Courts or not the FedeyattGtructure may be parallel or non

parallel’This will be dealt, as follows:

1.2.1 Parallel System

The parallel system of Federal Judiciary is a systdere by below the Federal Supreme
Court subordinate Federal Courts are establishethenstates in addition to U.S.A

constitution.

In this regard, it is commented that, the FederaurC system has its basis in the
provisions of the Federal constitution that theidatl power of United States shall be
vested in one Supreme Court and in such inferiartcas congress may from time to

time ordain and establish.

In U.S.A there are district Federal Courts in edislrict besides the State Court as stated
above it is such a Federal Court structure thatgsrded as paralléh such a structure

the degree of duality of the system is optimum.r&lege basically two important reasons
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which led the framers of U.S constitution to adtpe parallel Federal Judiciary. The
desire:

1. To avoid a fear of unjust treatment of litigantsrir other state%.

2. To attain faithful and uniform interpretation amupéication of the constitutioh.

1.2.2 Non-parallé system

The non-parallel Federal Judiciary is a system wlhogrthere is only one Federal Courts
and no other subordinate Federal Courts the egistaderal Court is usually termed as
the supreme Federal Court however in case of Aissitas termed as the Federal High
Court. The typical example of such a structurehis Indian judiciary. In this regard
Gupta stated that. Despite the Federal Supremet @btine top, each state has its own,
judiciary, which administers both union and state°

The Nigerian Court system, as was envisaged irl®% federal constitution was non-
parallel. The Federal Supreme Court was the oatjeFal Court envisaged however the
1959 amendment to the constitution, conferred powmerthe federal legislature to
establish any federal court in regiofiSo the Nigerian Court structure can be parallel

where the Federal legislature exercises its power.

A similar approach is followed in the Federal Dematic Republic Constitution of

Ethiopia. Art 78 (2) of the constitution providémat, Supreme Federal Judicial authority
is vested in the Federal Supreme Court. The cbahpeoples representations may be a
two third majority vote, establish, nationally ar some regions of the country, such

Federal High and First Instance Courts it deemssssry?

In Ethiopia too there is a tendency for paralletligial system when the people’s
representative come to exercise the power vestethem, but presently as the only
Federal Court is the Supreme Court, the systeronsparallel. Thus ever, the difference
between the U.S.A Judicial structure and that dfidpia has not resulted from the
provision of the respective constitution. Both stitlations vest the power to establish

subordinate Federal Courts, though the manner neaylifberent on their respective
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Federal legislature. The American congress becpamallel, where as the people’s
representative of Ethiopia has not yet exercisad plower and the system is non-

parallel™

In Nigeria, the Federal legislature did not optestablish Federal first Instance Court
because of economic and social reasons that idiffirulty of covering the expense for
establishing regional Federal Court, and the diffic of staffing them with judges of

adequate experience.

In addition to the economic reasons there is am@oféar of the public opinion; i.e.,
establishing regional Federal Court may be takea a®ans of imposing the will of the
Federal government on the states on top of thesetls also the fear of confusion of

jurisdiction*

1.3 Unitary System of Judicial Structure

It is a system of government in which is conceieéés not divided but as belonging to
the central government. This has not constitutibtmatations placed up on its exercise
of power over entities in the country. Unlike imetFederal system, the entities or the
regional governments in Unitary system are dependansubordinate to central
government® so all powers are controlled by the central gowemt and no
apportionment of the judicial power therefore; imildry system court structures are

characterized by vertical organization of counisture.

There are so many unitary countries that can betiomed as example like Britain,
France. Almost all of the African countries exceéfigeria and Ethiopia are follow
Unitary systems of government therefore, Unitargtes is different from a federal
system is that there does not exist in the formelivasion of power by each level
government-central and regiortIBut in Federal system certain limitations are gthc

by the constitution up on the exercise of poweeagh level.
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1.4 The Advantage and the Disadvantage of Federal Judicial

Structure

As stated above the characteristic feature of Rédggvernment is the allocation of
powers between the Federal and the state governrirebinitary structure subscribes for
a Unitary court arrangement and a Federal statetate usually congruent to a Federal
judiciary. In a Federal judiciary is mostly du#though the degree of duality may be
varied.

The advantage of Federal judicial structure argQdisimosun says “Federalism may be
said to be the best kind of government for peoph@rsg whom there is a considerable
amount of diversity in respect of language, relgiand culture... and varying
geographical and economic characteristics. In ssithations no other form of
government can strive so well and produce such gesdlts as federalism doE3his
means Federalism important principle to people ilivene country with deferent culture,

religion and language.

Federal Judiciary is a two layer judicial organiaat One of the Federal government and
the other of the states however, the two judici@aas are not completely separate.
There is link and some degree of autonomy in the kyers as this is the tent of
federalism. The need for two layers judiciaryagpteserve the judicial power of both the
Federal government and the state government. WAweiewe act for a single judiciary
in a Federal system, this would jeopardize the Fdgystem, since either the power of
the Federal government or the states would beiurt®n the other hand, opting for a
completely separate judiciary of the Federal govesnt and the states is equally
dangerous, sine there will not be a final arbitbeewthere are controversies between the
Federal government and the states government wrebatstate¥To compromises the
two extremes it is necessary to resort to the FEeddructure of judiciary. Whereas the
disadvantage of federal judicial structures areerlapping and conflicting of

jurisdictions over federal and state, and eacle gtaitsdiction.
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1.5 Applicable Lawsin Federal Judicial System

Duality is a manifest able character of federalismall the three dimensions of a
government this fact create a confusion to cougaming the law to applied in relation
with certain case. To put in another way, sincéhlibe federal state and individual
member state have power of enactment of law theag be two legal acts by two
different law makers over the same subject matters.

Then when a suit with that subject matter is ing#d before a court, the court would get
problematic to determine the applicable law unlisse is a well set out rule in this

concern.

In Indian constitution if any provision of a std#asv is repugnant to provision in a law
made by parliament which it is competent to enactfo any existing list, then the
parliamentary or existing law (the existing law ttlexists at the time the constitution
come in to force), prevails over the state laws] @&ndoes not matter whether the
parliamentary law has been enacted before or #iterstate law thus to the extent of

repugnancy the state law rendered 8id.

Hence, tenderly in India is that state courts apipdyfederal laws in any case that is, even
it the federal laws may contradict with the staterd, and the state courts are bound to

implement the federal laws.

In Ethiopia the applicable laws in Federal Judisidtem is similar to India. According
to Art 6 (1) and (2) proclamation 25/1996 statest flederal court shall settle cases or

disputes, submitted to them with their jurisdictmmbasis of:

- Federal laws and international treaties

- Regional laws where the cases related to same;

- Regional laws to be applied pursuant to above rseé here of shall not
be applicable where they are inconsistent with Fddéaws and

international treatie$:

BY ABDURAZAKE RESHAD MBC, JULY 2008 6



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

Therefore the Federal laws are the supreme lavlseofFederal judiciary of Ethiopia this
means any regional laws contradict to the Fedenaklin Federal court shall not be
applied. International treaties in the contextpobclamation 25/1996 is ambiguous
because which international treaties? Any inteonal treaties or Ethiopia ratified

treaties?

| think Ethiopia ratified International treaties daeise according to art 9 (4) of the
constitution states that all international agreemnnatified by Ethiopia are an integral part
of the law of the land® So any international treaties not ratified by Bffia are not an
integral part of the law of the land. Proclamatk$11996, International treaties may be
refers to ratified international treaties by Etheop
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CHAPTER TWO

2.1 MEANING OF JURISDICTION

In ordinary, sense jurisdiction means, authoritgadrt. However, jurisdiction defined by
many scholars different ways. According definitigarisdiction means power is
constitutionally conferred on a judge to decide thbe there has been a breach of law,
the cause of the breach, and the kind of prisotesee or penalty that is appropriate for
such a breach .The physical and the kind area @grgphical district with in which a
judge has jurisdiction is called his or her temjts called the territorial jurisdictiohIn
other hand, jurisdiction refers to the authoritgexsed by a nation ,a judicial body , or
legislative body over person, place, and propdrtyaw, the term usually refers to the
right of a court to hear and adjudicate legal mait@&he jurisdiction of court may be
determined according to various critefi@r example, original jurisdiction, exclusive
jurisdiction; pendent jurisdiction, limited jurisdion, subject matters jurisdiction, civil
jurisdiction, criminal jurisdiction, ancillary jusdiction, concurrent jurisdiction and son
on may determine the jurisdiction of court. Therefoin a more general sense,
jurisdiction may apply to the territory over whiehnation has control including the land
area, the adjacent sea, and the airspace andttiwiguof an international body to make

decision binding on national entitiés.

22ELEMENTSOF JURISDICTION

According to the above definition jurisdiction mearthe power of court to see and
decide a case. So the first is knowing the jurisoiic of court is to be taken in civil

proceeding jurisdiction has three element must f@semt in a given case there are
judicial, material and local jurisdiction. All ohése present in a given in order for the
court “have jurisdiction®. One of these elements of jurisdiction are nosgme the court

have not jurisdiction for a given case therefougligial, material, local jurisdiction are a
cumulative requirement for in civil case jurisdati The next topic each types of

jurisdiction will be elaborate as the relevant laaf&thiopia.
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2.2.1 Judicial Jurisdiction

Judicial jurisdiction refers to the power of coafta particular nation or state to render a
judgment binding and individuals or his propertyhis means judicial jurisdiction more
concerned to the nationality or citizens of theedefnts. In other expression, judicial
jurisdiction, means the defendant or one of them@dnts of the suit are a foreigner the
issue of judicial jurisdiction raised but problewfsjudicial jurisdiction are not likely to
arise to frequently in Ethiopia usually both pastége Ethiopians as the transaction which
is involved in the suit has occurred here. Thig, tlhurt assumes that there is judicial
jurisdiction extent in the rare case where an dlgads raised on this ground however as
more international transaction are brought befbee Ethiopia courts, the question will
arise with greater frequency, and it is ,therefoexessary to consider the law relating to
judicial jurisdiction® In principle the defendant and the plaintiff are Ethiopia’s the
issue of juridical jurisdiction are not raised blé act occurred outside form Ethiopia ,
like in contract, the contract concluded in Engldmd the parties as jurisdiction may be
raised

Judicial jurisdiction may be distinguesl

- judicial jurisdiction in personam

- Judicial jurisdiction in renf

According to the teaching material of St. Mary’suansity college judicial jurisdiction in

personam means:-

Personam this is a Latin word which mean ‘agamgberson’ involving or

determine the person right and interest of theigmriAn action is said to be in
personam, when its object is to determine the rigihdl interest of parties
themselves in the subject matters of the action aver, the action may be and
the effect of a judgment is such an action is nyetelbind the parties to it a
normal action brought by one person against andtirebreach of contract is a

common example of an action in personam.
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For the above expression person refers to natwleregal person. Therefore, judicial

jurisdiction in personam may be depending on paisioterest of the parties.

In rem judicial jurisdiction, the plaintiff can onbring against to the defendants property

it self1®

According to Robert Allen Selder rem jurisdictioreans, essentially an action
that is brought against (although an individual rhaynamed as defendant ) and the relief
sough is with respect to the property it self. Tisathe plaintiff does not seek an order
binding the person of the defendant the propertickvimay be movable or immovable,
corporeal or incorporeal! Therefore, in rem judicial jurisdiction of court lgrdepends
on where the thing (property ) situated .If thepemy situated in Ethiopia the court of
Ethiopia can exercise jurisdiction in rem evenhié towners of the property are not an

Ethiopia citizen or nationality .

The Ethiopia court will exercise judicial juristimn in personam where one of the

following requirement shall presented in given case

A. the defendant is an Ethiopia nationality or doracjl 2

B. the act which is the subject matter of the suituoed in Ethiopia or place of an act
is Ethiopid>

C. the defendant has consented to exercise of jutisdiby the Ethiopia couft

In Federal system ascertainment of judicial jugsdn of court are not only important to
know the real judicial jurisdiction of court are tnonly which courts are judicial
jurisdiction over a given case ,the federal or skete court and which state court has

judicial jurisdiction over a given case are impatta

A Nationality or Domiciliary

Nationality or domiciles of the defendants are ohéhe above requirements of judicial
jurisdiction of court. The first basic of judiciplrisdiction, and the most common, is the
defendant is an Ethiopia’‘s judicial jurisdictioneevthrough the transaction on which the
suit is based occurred outside of Ethiopia noteyeéwer that it is the defendant’s status

that the determine judicial jurisdiction on thimgnd not the plaintiff$> So, who is the
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Ethiopia nationality acquires? Who is to consider domiciliary of Ethiopia? Moreover,
what criteria to be fulfilled for a person who calesed Ethiopian nationality or
domiciliary? All these question are very importguiestion to known the real judicial
jurisdiction of court.

In related to acquisition of Ethiopia nationaltte FDRE constitution under Art.6 (1)
and (2) state that any person of either sex slekrb Ethiopia national where both or
either parents is Ethiopia .Foreign may acquireidpiin nationalities® According to
Art.6 in Ethiopia nationality acquired by descemtdalaw. Under proclamation no
378/2003 (Ethiopian nationality proclamation ) Ariup Art.12 enumerated or state,
acquisition by descent acquisition by law and thedition to be fulfilled foreigners who
acquire Ethiopia nationality by law. According tmplamation 378/2003 under Art.3 (2)
additionally to the constitution nationality accedr by descent. According to this
proclamation, an infant who has found abandoneé&thiopia shall unless proved to
have a foreign nationality, deemed to have been bmran Ethiopian parent and shall
acquire Ethiopian nationality In this case the infant whether or not born Hitin
parents the infant to acquire Ethiopian nationalityess to prove a parent have a
foreigner.

According to 183 of the civil code of Ethiopia ielated to domicile states thdthe domicile
of a person code of Ethiopia in related to domistiges that principles seat of his

business and of his interests with intention dfiivhere permanentfy.

For the above provision of the civil code a doneicdaid to acquire where the two
requirements that is, residence in a place andntieation to reside in that place are
cumulatively satisfied. Without the fulfilment dhe element of intention to reside
permanently in the place residence, however longaly be, does not constitutes a
domicile in it self. Similarly, as long as thereas intention to reside permanently it is
not necessary that a person should reside fortaicgyeriod to acquire the status of a

domiciliary.

The phrase “Intention to reside permanently” ididift to ascertain the intention of a

person who resides in a particular place. But thég/ be solved by he application of
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factually tests and in some countries such teskscasion of real or personal properties,
location of bank account, voting registration, paytn of personal income tax,
membership in churches and associations have hepoged? It is equally serves for
legal personas; they are subject to the law otthet, which established theme. So any
association established in accordance with the igimv of the civil code or the
commercial code is subject to the judicial jurisidic of Ethiopia, even through the
transaction on which suit is brought occurred eldmre. A question does arise with
respect to foreign associations, which are assonmtreated under the law of another
state’® Therefore, in principle an association or partnigrshstablished by the
commercial code or civil code of Ethiopia is subjéo the judicial jurisdiction of

Ethiopia
B. Consent

Consent also the alternative formality requirem@nudicial jurisdiction of court, under
this principle a court in Ethiopia could take judicjurisdiction if the defendant

consented or submits the jurisdiction of the Ettdamurt.

Consent may classified into two:-expréss

-Implied?

Express consent has given, to the defendant irtenritorm or orally, suppose that
foreign businessperson, who have offices in Etlipginter into a contract in Aden,
where the also have offices. The contract has éofmpned entirely in Aden and does not
involve their Ethiopia offices at all. However, tparties agree that all disputes arising
under the contract shall submit to Ethiopian cotiBsth parties are not Ethiopia
nationality but both parties agreed to submit dispuo Ethiopia courts for the contract.

The contract may be written form or orally.

Implied consent, when the defendant does not raigection to jurisdiction implied
consent according to Selder, implied consent wilinid where a party does in fact submit

to court’s jurisdiction, although he does not esghg admit that he has done so. In such a
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case, he cannot later deny that the court can ieeejarisdiction over himi* Because
according to Art.244 (2) (A), of the Civil Proce@u€ode of Ethiopia, shall decide such
preliminary objection as may be taken the parflé® first one is that, the court has not
jurisdiction but the defendant not arise beforecpaalings with the trial Art 244(2) (A) of
the Civil Procedure Code of Ethiopia, that is, teart has no jurisdictioft. In this case,

the defendant considered as to agree a court ictrcul
C. Place of an Act

The final basis of judicial jurisdiction, in othexpression, the final requirement that
may be fulfilled alternatively to the above requment of judicial jurisdiction, namely,
nationality or domiciliary and consent is the plazfean act or the act which is the
subject matter of the suit occurred in Ethiopiar Ewample, A is a Sudanese national
and he is domiciled in Sudan. A come to Ethiopia &surist A, while driving, injured B
an Ethiopia, B sued A in a high court in Ethioplaming compensation .The Ethiopian
court has, judicial jurisdiction over a because #ué that is he injury, which is the
subject matter of the suit occurred in Ethiofialn this case the nationality or
domiciliary of the defendant or the plaintiff aretnmportant because the act that gave

rise to the action has occurred here in Ethiopia.

Therefore, the act, which is subject matter of $h&, occurred in Ethiopia or although
some of the act occurred out side Ethiopia, buttdresition has sufficient transition. For
instance, two businessmen having their main plddaisiness in has sufficient contract
with the transaction to make it reasonable that dké&endant defend a suit on that
transaction here. Therefore, there is judicialsgiction based on the dong of an act, the

performance of the contract in Ethiopla.

Therefore, an act that is the subject of the sypplened in Ethiopia. It can be by contract
or extra contractual liability (accident). The atmt is by or against a foreigner. The

only exception of the pace of an act jurisdictismidiplomatic case.
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2.2.2 Material Jurisdiction

Material jurisdiction is one of the cumulative elembs of jurisdiction. It refers to the
power of the court to hear the kind of case thdigfore it. Usually it will involve the

question of which level of courts should hear tksef® This means which courts
(Federal or State) and which levels of court (Firsttance, High or Supreme) have
jurisdiction over the issues? In Federal systemgookernment structure of court is dual

court structure, so, the material jurisdiction otic categorized into two aspects.

A. The type of the case or subject matters of the.Case

B. Pecuniary jurisdiction with refers to the amountwiney involved®

A. Subject Matter Jurisdiction

The subject matter aspect of material jurisdictiefers to the type of case could be
Federal case or State case. The Federal subjetritatase that to be seen determined
by Federal Courts only. Whereas, State court cem ste and determine state mattérs.
Therefore, subject matter jurisdiction most of tivee reflected by Federal form of
government counters, like Ethiopia, U.S.A and India

According to article , 51 and 55 of the constitntland article 3 of proclamation number
25/1999, enumerate the Federal laws (laws thatehasted by the house of peoples
representation) and the Federal courts jurisdicfimticial power, so the state laws are

laws that has proclaimed by the legislative bod&ate council) of states.

Federal Subject Matters

According to the above expression, Federal mattese types of cases that are to be seen
and determined by the Federal court only. Accordmgproclamation 25 of 1996 part
two, Art.3 provided the Federal jurisdiction of eedl Courts, there be, case arising
under the constitution, Federal laws and placeispédn the constitution or in Federal
laws .So, according to this proclamation that i$985 Federal courts subject matters

jurisdiction of material jurisdiction are providednder according to Art.3(2) of
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proclamation 25/1996 state that “parties specifiefederal laws™®?Parties specified in
federal laws means, the parties listed under pnoalimn 25/96 Art.4, (1 up to 12 ) and
Art.5, (1 up to 10). | have not concerned to thentral parts of subject mater jurisdiction

of material jurisdiction.

In civil case, the Federal Courts Civil Jurisdiatiof material jurisdiction in terms of

subject matter is enumerated under are 5 subesticlp to10.

Article 5 civil jurisdiction federal
Civil jurisdiction federal courts shall hajeisdiction over the following civil case.

1. Case to which a federal government organ is a party

2. Suits between persons permanently residing inréifiteregions.

3. Cases regarding the liability of officials or emy#es of the federal government
in connection with their official responsibilities duties.
Cases to which a foreign national is a party ;

5. Suit involving matters of nationality.
Suit relating to business organization registemetbrmed under the jurisdiction
of government.

7. Suit regarding negotiable instrument

8. Suit relating to patent, literary and artistic owstep right.

9. Suit regards insurance police.

10. Application for habeas corpds.

Under the provision of Art.3 (3) of proclamation/26 provided that “places specified in
the constitution or in federal laws”. Depend on teaching material of St. Mary’s
university college places specified in the consittuor in federal law means, Art.11 (1)
(b) and Art.14(2) of proclamation 25/96 providedttibase the that arise in Addis Ababa
and Dire Dawa shall be under the jurisdiction ofi€&@l Courts. In other courts case that
arise in Addis Ababa and Dire Dawa with in the matgurisdiction of court .So, any
kind of cases the arising in Addis Ababa and Dieav@ which has local jurisdiction and
which has the power to the pecuniary lifiTherefore, all the three sub article of article
3 of proclamation 25/96 is the subject matter ofemal jurisdiction of federal court.
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Note that, according to proclamation, 25/96 Ar}.fovision intention is that case which
has constitutional provision, as their backgroubadf it should not interpret the
constitution in Ethiopia. According to Art.62 (he power to interpret the constitution
has the house of Federatitn.

State Subject Matters

The Federal Constitution in its Art.80 (1) cleapyovided that “the Federal Supreme
Court shall have the highest and final judicial powver Federal mattef$ While sub
Art.2 of the same provision stipulates in similastiion the state Supreme Court shall
have the highest and final judicial power overestagtters’ So, state cases that arise on
the case of state law and that not Federal castatd case must submit to state court or
in other words, the state court have subject mattenaterial jurisdiction over state case.
Therefore, the state matter jurisdiction of stadarts to see and determine state subject

matter or state case has given to them by the icatists.

B. Pecuniary Jurisdiction

The provision of the code dealing with matejurisdiction represents an attempt to
appropriation the judicial business among the waritevel of court in the hierarchy
essentially material jurisdiction has based onameunt of money that is involved in the
case. The theory is that the important case shioegd by the court higher in hierarchy,
and in the absence of a better method, the impwmetah a case has determined by the
amount of money that is involvéd.The current court level in Federal courts is three
namely, Federal Supreme, High and First Instaneet@ath original jurisdiction .Where
as, under the regime of Civil Procedure Code, fpihidvas original jurisdiction. Where
Awraja Guezat court and Woreda Guezat court witgiral jurisdiction. Where Awraja

Gueuzat court and Woreda Gueuzat court with aalgimisdiction *°

Jurisdiction to proclamation, number 25/96, Arth@ Supreme Court has a first instance
jurisdiction on suit arising offences for which ioféls of the federal government are
held. Liable in connection with their offences rmsgibility with out prejudice to
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international diplomatic law and custom, offenceswhich foreign ambassador, consuls
as well as representations of international aggdion and foreign ambassador, consuls
application for change of venue from one fedeighttourt to another or to itseff In
accordance with the law, the Federal Supreme Ghdrhot have original jurisdiction
interms of pecuniary jurisdiction. However, interofssubject matter all the above Art.14
of proclamation 25/96, Federal subject matter csasinvolves an amount less than or
equal to birr five thousand (br.5000) will be withthe jurisdiction of the Federal First
Instance Court. Where as according to Civil Proced€ode and subsequent
proclamation, the jurisdiction of Woreda court hawasdiction in claims that involves
cases up to 50,000 birr for movable property andta@d 0,000 birr for immovable

property®!

Application for divorce, application of a change ridme, application for a declaration
that a will legally valid will etc. are all applitan at that can not application the can not
be expressed in money so, when such kinds of easdsederal case because of the place
where they are arise, they will be under the jucisoh of the federal first instance

court??

Under the Civil Procedure Code, jurisdiction of tHigh Court has provided as those to
called pecuniary and non-pecuniary ones. Concermpaguniary jurisdiction, it is

provided that it shall have jurisdiction to try allits, not regarding immovable property,
where the amount involved exceeded Ethiopia b#0®, When the suit regards is on all
suits that involve the amount exceeding 10,000 dpihi birr®® However, according to

proclamation 25/1996 Art.11 the High Court has gifiest instance jurisdiction on such
case which falls under the competence of the Fedensernment and whose subject
matters involves a value exceeding Ethiopian b®0,600%* Another deviation, in

respect of the first instance jurisdiction of higburt under proclamation 25/96 art 11(2)
state that regarding private international lawjaretlity, application regarding for change
of venue from one federal first instance courtrother or to it self, in accordance with

the law and application regarding the enforceméfareign judgment on decisidhi.

Therefore, in case of material jurisdiction, thegdiction of court has depended on the

pecuniary amount of the suit and the subject or. Jine subject matter jurisdiction of
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material jurisdiction of courts that may be fedevalstate subject matters, where as the
pecuniary jurisdiction of material jurisdiction @burt has depend on the amount of
money In the suit. Depend on the amount the caseniay be see and determine by
federal (supreme, high or first instance) courtooe of the state count's have not
concerned in this but in material jurisdiction, tlseo most significant questions in the
area of material jurisdiction concern. The firseas that how is determined how much
money is involved in case. Moreover, when the masteot be brought before the court
at all the answer to this question in provided m226 up to 228 the civil procedure code

of Ethiopia.

2.2.3 Local Jurisdiction

Local jurisdiction refers the important elemer@ce a person has ascertained that his
case can be entertained in Ethiopia court, aftar e has know which court in Ethiopia
means federal or state and which federal or statg bas the power to see and determine
this case. So local jurisdiction refers, in casdtfiopia, the area of same in which the
case is to be trietf.

When we see the provision of proclamation 25#86local jurisdiction, they are very

general, they tell us about what would happen wihenresidence of a person and his
business seats differs. When a suit is regardiogral) when a suit is against the federal
government, when a suit is regarding immovable @ryp when the suit regarding

contract, when the suit regarding legal person,nv@iesuit regarding several cause of
action and soon. However, these and related othestipns are answered by the civil
procedure code regarding local jurisdiction, inpteathree Art.19 to 31. But not assured

by proclamation 25/96.

The Basic Place L ocal Jurisdiction
Art 19(1) of the civil procedure code of Etpia state that:

Which prejudice to the provisiohtioe following articles and to such special

place of jurisdiction as may be provided for by daw, every suit shall be
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instituted in the court of the place where theeddant actually reside or

carries on business or personally work for dain.

Therefore, the purposes of local jurisdictitie most important place is what may be
called “the basic of local jurisdiction” therefottée basic place of local jurisdiction is set
font in Art.19 and it is the place where the defamdactually resides or carries on
business or personally work for g&fiThe loss of local jurisdiction givens the plaifitif

alternative place where he can bring his case.

Actually Resides

“Resides” is to be understand in the ordinary seridbe term the pace where a person
resides is simple the place where he lives. Asymdém would has a house in Addis
Ababa, where he spend most of his time, but gogssiiohis parents in Dessa every other
week end, he is residing Addis Ababa and not insBesithin the meaning of Art.19.
Individual in most are mobile and hence it may b#icdlt to find them for legal
purpose’ This is characteristics of all human being. So paeson may be reside more
than one place. According to Art.177 (2) of CivibPedure Code of Ethiopia, state two
types of residence, principal residence, and therahat of secondary residence. In this
case, principal residence refers the place whechally resides the question, is that,
in which of several residence can the defendardure fact, the Civil Procedure Code

dose not answered this question .But the plaintdf sued the defendant.

- He can be sued in the count that is found in amyafrhis residence 6f
- He has to be sued at his principle residence. Timeipal residence of the

defendant may be a more convenient place for hidefend the suit

Carrieson Business

This is also, one of the alternative local jurisidies of the defendant. It refers a person
many have business or may work in a place diffefiem the place where he residés.
Suppose that a judge of Ambo First Instance Cou@romiya who has his residence and

family in Dire Dawa. In this case, the residencd #re work place has found in different
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region, Oromiya and while Dire Dawa is the city andhe federal government. The
plaintiff can use in Ambo and Dire Dawa.

Therefore carries on business refers Jurisdictioa fact of owning interest in Business

and or sharing the profits. It does not need thisgreinvolvement of personal efforts.

Personal Worksfor Gain

According to Art.19, personal works for gain is oofethe alternation places of local

jurisdiction. It refers to only nature person p&loworks for gain means a place of
business it needs his personal involvement or sffon the business. For instance a
person has residence (home) in Harar and he hasebasn Addis Ababa run by agent
and personal working for gain in Deberzeyt. Sontitiican suit every where means one
of the above places.

2.2.4 Others

According to Art.25, govern local jurisdiction insait regarding contract. It refers to four
kind of contract

(1) contract generally®
(2) contract of carriagé®
(3) Contract of insuranc¥

(4) Contract of pledge, deposit or bailméht

Under the provision of art 25(1) up to (4) provid#éfferent kind of contract, each type of
contract place of local jurisdiction also differeimt addition to art 19 of civil procedure
of Ethiopia local jurisdiction.

According civil procedure code, art 24(1) providamhtract general. This indicate that,
the place of local jurisdiction regarding any tymesitract of carriage insurance, pledge,
deposit or bailment is the place where the contnaagt made or was to be executed. In
addition, the plaintiff could also sue in a plackene the defendant resides, works for

gain or carries on business according to Art.1%. iBthe in another place, the plaintiff
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has to institute the action in such pldteThis means that in such a case plaintiff may
either sue in a place authorized by Art .19 ohatlace where the contact was made or
to be execute in accordance with Art 22(1) suitarding contract of carriage are to
instituted in accordance with the provision of rhare code ( carriage by air) .Suit
involving contract of carriage by seas are to itestaat the court sitting at the port of
arrival of the goods according to Art 208 of theritn@e code of Ethiopia .In other hand
suit- involving contract of carriage by air to igted according to Art.647 of the

Commercial Code of Ethiopi’

Art 647- jurisdictions

1) Any claim for damage under this title (carriage ds) may be brought, in the disc
reaction of the plaintiff, either before the cowftthe place where the carrier is
domiciled has his principal place of business @& &gent who makes the contract or

before the contract of the place of destination.

According to the provision is Art.647 of the Comwial Code of Ethiopia, the term
domicile not refers to nature person domicile. Efae, the term domicile refers where the

organization (carries) has formed or registered.

Suit regarding a contract of insurance, Accordmdétt.24 (3) of the Civil Procedure Code
a contract of insurance may instituted in the cofithe place where the head office of the
insurance company concerned is situate or regdstereEthiopia or where the object
insured is situat&suppose that a car has damaged in Dire Dawa insrianGonder.
According to the example the determination of Igaakdiction a rise with the right to sue
depend on the law of local jurisdiction give usalative place. There are Dira Dawa ( the
insured object situated) Addis Ababa ( the insueaswat regarding a contract of insurance
may be instituted in court of place where fore,chetiice of insurance company is situated
or registered or where the object insured situataddition, the plaintiff could also sue in a
place where the defendant resides, work for gaitaaies on business according to Art.19.
But if both parties may be agree that in case spute a rise, the suit will be brought in

another place, the plaintiff has to institute théan in such placé?
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In case of extra contractual could sue the defendeacording to Art.27 Civil Procedure
Code, place where the defendant actually resideses on business, personally works for
gain, or such wrong was done from the collisiortat or any other contractual liability.
Therefore, according to Maritime Code of Ethiopid.237 authorizes, the plaintiff to sue
one the following four places (1) the place of istdin, where the defendant is domicile; (3)
the peace of registry of the ship of owner agavsdm the action is instituted (4) the pace
where the ship has been arrested. However, notascerding to according to Art.19
because the provision is mandatory (shall be) butase of suits involving immovable
property, like land and house in principle, it mbst instituted at situate or at the place
where the immovable property is hold by or on biebbthe defendant and the relief can be
obtained entirely through his personal obediente plaintiff may in statute the action at
the suites (the place where the immoveable propersjtuates) or according to Art.19 of
the Civil Procure Code at the court of the placeenghthe defendant actually resides or

carries on business or personally works for g&in.

According to Art.217 of the Civil Procedure CodekEthiopia, allows the plaintiff to join
his causes of action against the same defendas#veral defendants .This is an option to
the plaintiff this means, according to Art.29 ofetlCivil Procedure Code, the local
jurisdiction of court that may be any one of theitdaving jurisdiction, because of one of

such cause of actioff

Under Art.31 of Civil Procedure Code any person whaoalleging that the forum is
inconvenient for both parties and the court candeliver impartial judgment or that an
unusual issue of law has a risen may apply forangh of venue before evidence on the
case in heard. In case of Federal Court similazbpeding to Art.11 (2) (d) of proclamation
25/1996 provided that applications for change aiueefrom the Federal First Instance
Court to another or to it self, in accordance wtita law.®” Therefore, the local jurisdiction
of Federal First Instances Court may be changedhbyapplication of the parties (the
defendant or the plaintiff) to Federal High Court.
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CHAPTER THREE
COMPARATIVE APPROACH

3. COURTSCIVIL JURISDICTION

In any Federal system of government court strucisirdual court structure. India also
one of the Federal system follower, so the Indiaszegoment structures are the
government that means the power of government atgpar to two level of government.
India is a Federal republic. Its central governmemtodeled after the British

parliamentary system, is composed of three branekesutive, legislative and judicial.

Therefore, the Federal or State government in Inthg be established three department
of government. This means both level of governnoamt exercise legislative executive
and judicial power within their jurisdiction as pided for in the constitution. This
implies throughout the territory of each state tyowvernments operate-the Federal with
its administrative, judicial and legislative orgzation for the enforcement of federal
laws, and the state with its administrative, jualiand legislative organization for the
enforcement of state laws. But now | have concerminly with the Federal judicial of

court civil Jurisdiction elements, namely, judiciadaterial and local jurisdiction.

3.1. Judicial Jurisdiction

There are two major types of judicial JurisdictiorGeneral

Personal (person) Judicial Jurisdiction

In rem (against the thing).

Personal Jurisdiction also known as in personaifest the person) jurisdiction gives a
court the authority to make decisions binding oa gerson involved in a civil case.
Every sate has personal Jurisdiction over perseommits territory conversely. On state
can exercise personal Jurisdiction and authorigr gerson outside its territory unless

the persons have manifested some contact with tate
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In U.S.A personal Jurisdiction based on citizenstimsent and waivef. In case of
citizen ship a defendant is subject to the perspmidiction of his/her its home stéte
home state means, for individual by residence esship and domicile of person.
Personal Jurisdiction based on domicile even thdhghdefendant was absent from the
state at the time; for corporation by the stateimmforporation conduct it principal
operatiormwhere as in Ethiopia personal judicial jurisdictipersonal judicial jurisdiction
of count has based on the Nationality or the ddraigi of a person and consent of a

person.

In U.S.A consent to the court's personal jurisaietin advanced of a suit, and such
consent, if expressly made, function to cure amisglictional defects that might other
wise exist Waiver in U.S.A and implied consent in Ethiopi@ aimilar that means, in
U.S.A when a non-resident defendant objects toate’st personal jurisdiction over
him/her on due process ground, he/she, must peesersh objection or risk waving it,
waiver need not be express. It is enough that &y pat in a way which is in compatible
with the party’s argument that forum lacks a bdeegsserting personal jurisdiction over
him/her’ In other hand in Ethiopia personal jurisdictioncase of implied consent when
the defendant does not raise objection to jurigmticat first hearing, the defendant

considered agree to the court jurisdiction.

The U.S.A court held, that, the court constitutibnaxercise jurisdiction over a non
resident defendant of the defendant had suffiatentact with the sate such that foreign
the person to litigate in the forum din not offefidaditional notions of play and
substantial JusticESo the personal Jurisdiction the U.S.A court mayégending on the
sufficient contact with the state person. The comication of individual or corporation
not physical present in state may invoke persamdicial Jurisdiction by making a single

contact with the state by telephone mails or faitsitransmissior-’

The U.S.A federal court personal Jurisdiction stategoverned by rule 4 of the federal
rules of civil procedure, rule 4 directs each fedlelistrict court to follow the law on
personal Jurisdiction that is in force instate taunere the federal court locatéd this
means one of U.S.A federal count can exercise patshurisdiction the act occurred in

U.S.A territories.
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In term judicial jurisdiction, the term comes frdratin word this means, for (against the
thing). In rem jurisdiction applies where the dispinvolves the property itself. A court
exercising in rem jurisdiction has the authority ke a decision a to the property
ownership that will be binding on all the woffdMeans the U.S.A court in judicial

Jurisdiction only exercise the property situatesUrs.A the property that may be
movable or immovable. In Ethiopia also similarte U.S.A court, the Ethiopia court can

exercise in rem judicial jurisdiction for the prapesituate in Ethiopia.

3.2. Material Jurisdiction

Any countries that do follow Federal form of goverent in which there are dual court
structure, apportionment of judicial power amondefi@l and state court is based on
subject matter distinction. That means the distncof jurisdiction as between Federal
court and state court is on basis of subject mditew | have concerned to India federal
court subject matter jurisdiction relatively frotretEthiopia Federal Court subject matter
jurisdiction. In India government, both governmengn exercise different power that
means both governments can establish legislatidBgipry and executive separately so
the court structure of India are dual court strreetnamely, Federal Court and State

Court®®

In India, according to the provision correspondéitbl31 and S 204 of Gl Act 1935. the
main part of sec (1) is reproduced for comparisath ¥he provision of the constitution,
original Jurisdiction of Federal Courts, the Fedé&aurt shall, to the exclusion of any
other court, have an original jurisdiction in angplte between any two or more of the
following parties, that is to say, the Federatiany of the provinces or any of the
federated states, if and in so far as the dispwtelves any question (whether of law or
fact) on which the existence or extent of a leggtitrdepends-* This means the Federal
Courts of India are original jurisdiction over aplute among tow or more than two states
on conflict time. For instance conflict or disputeise between Calcutta and bomba
whatever reasons of dispute; the dispute shaletiked by the Federal Court of India.
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The Supreme Court in India is the Ultimate intetpref the constitution and the laws of
the land. It has appellate Jurisdiction over alilCand Criminal matters involving

substantial issues concerning the interpretatichetonstitution.

The court has the original and exclusive Jurisdictto resolve dispute between the
central government and one or more states and ueioitories as well as between
different states and union territori€sAdditionally the supreme court of India is also
empowered to issues advisory ruling on issues rexfeto it by the presidents. The
Supreme Court has wide discretionary power to Bpacial appeals on any matter from
any court except those of the armed servitds.also functions as a court of record and
supervises every high codft.Therefore, the supreme court of India are thelfina
appellate courts of India courts this means theef@dSupreme Court has the final
appellate court of Federal Court and State Coulmaif.

The U.S constitution provides for federal questjonsdiction whenever a case arises
under the constitution, federal laws as enactee¢dngress and international treatt®s.

Similarly to India Supreme Court, the U.S. Supre@murt may take jurisdiction any

Civil or Criminal matters arise under the considnf laws or treaties of the United

States"

Where as in Ethiopia Federal Court jurisdictionided under proclamation 25/1996
part two, Art.3, the jurisdiction of Federal Coutie federal court shall have jurisdiction
over a cases arising under the constitution, Fétlesa and international treaties; parties
specified in federal laws and place specified & ¢bnstitution or in Federal law. In
other hand the Federal Supreme Court shall havesxe first instance jurisdiction over
offences for which officials of the federal goveremh are held liable in connection with
their official responsibility; with out prejudiceotinternational diplomatic laws and
custom, offence for which officials foreign ambaks®, consuls as well as
representative of internationals and foreign stam® healed liable; application fore
change of venue from one Federal High Court totseradr itself, in accordance with the
law. **The constitution of Ethiopia also enumerate iraiticle, Art.80 sub Art.3 (a) states
that, the Federal Supreme Court has a power ohttassover any final court decision

containing a basic error of laf?.
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Therefore, the two countries court means India dr8lA courts jurisdiction provisions
are more similar to the provision of the Ethiopeddral court proclamation and the
constitution of Ethiopia.

In case of pecuniary Jurisdiction, the pecuniamyitliof the court is different from one

country to other countries pecuniary limit becaatéhe economic development and the
value of the currency of the counters. Now | hawe concerned the pecuniary limit of
the court because the pecuniary limit of each sodkearly enumerated in law of each

countries some time the practical case may be same problem.

3.3 Local Juridiction

According to chapter two of this paper, local jdiesion refers; the area of some in
which the case is to be tried. Such a question ctamglay when we try to find an
convenient place for the parties to institute thease and defend the same so the local
jurisdiction of court are one of the cumulativeremts of jurisdiction in India, the local
jurisdiction of court regarding immovable propestyall be instituted in the court within
the local limits of whose jurisdiction the propesituate in Indi&® One of the India
court can exercise the local Jurisdiction meani tsbe instituted where subject matter
situate. Subject to the pecuniary or other limitatprescribed by any law, suit regarding
for the recovery of immovable property with or wiaht rent or profit, for the partition of
immovable for the determination of any other righor interest in immovable property
and for recovery of immovable property actuallyden distrait or attachmeft. This
means all the above issue regarding immovable piepas settled by India courts the
court may be Federal (First Instance, High or Smgré€Court) or State (First Instance,

High or Supreme Court) of State of Federal Courts.

Incase of compensation for wrong to immovable priypadditional local Jurisdiction

other than the immovable property situate in Intis means, a suit to obtain relief
respecting, or compensation for wrong to immovabterty held by or no behalf of the
defendant may, where the relief sought can be entobtained through his personal

obedience be instituted wither in the court witthia local limit of whose Jurisdiction the
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property is situate, or in the court within the dbdimit of whose jurisdiction the
defendant actually and voluntarily resides, oriearon business, or personally works for
gain®where as in case of suit for compensation for veritg person or movable
property, the plaintiff can suit a defendant, ik tQurisdiction of one court and the
defendant resides or carries on business, or paigamork for gain, within the local
limits of the Jurisdiction of another court of lagiwere as In Ethiopia In case of extra
contractual could sue the defendant according tb2Arof Civil Procedure Code
provided that suit for compensation for wrong démepersons or to movable property
may be instituted in the court of the place whiaklswrong was done or in accordance
with the provision of Art.10. The provision of At92° place where the defendant actual

resides, carries on business or personally wonkgdm.

In case of other suit that means the case regangingpvable, movable or other types of
case within territory of India. Every suit shall bestituted in a court within the local

limits of whose Jurisdictiorf!

The defendant, or each of the defendant where @n@renore than, one, at the time of
commencement of suit, actually and voluntary resider carries on business or
personally work for gain, or any of the defendagither the level of the court given, or

personally work for gain.

In case of other suit that means the case regangimgpvable, movable or other types of
case within the territory of India. Every suit dHa instituted in a court within the local

limits of whose jurisdiction.

The defendant or each of the defendant where terenore than one, at the time of
commencement of suit, actually and voluntary resider carries on business or
personally work for gain, or any of the defendaititex the level of the court given, or
personally work for gain ads aforesaid, acquiesceuch institution or the cause of
action, wholly or in part; aris€. Therefore the India court of local Jurisdiction neo
similar to the Ethiopia court local Jurisdiction.dhapter two of the paper was took about
the element of Jurisdiction within the Laws of Bihia. According to this chapter, in case

of immovable property like land and house the suist be instituted at situate or at the
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place where the immovable property is situatedothly exception of the general rule is
that. Where the immovable property is has by obemalf of the defendant and the relief

can be obtained entirely through his personal ares.

In India Change of venue of local Jurisdiction a#al. Where a suit may be instituted in
any one of two or more courts and is institutedme of such court only defendant, after
notice to other parties may, at the earliest ptsspportunity and in all cases where
issues are settled at before such settlement, appigve the suit transferred to another
court, and the court to which such application edmafter considering the objection of
the other parties (if any), shall determine in vilhat the several court having jurisdiction
the suit shall proceddthat means change of venue transfer a case aogaaiS 25 of
the Civil Procedure Code of India read with Art.139 of the constitution where the

matters is at investigation stage, question ofsfiemdoes not aris&"

In Ethiopia according to Art.31 of the Civil Proegd and proclamation 25/96 states
where it is made appear to the High Court, befadgient, by application of either
party. In Federal government of Ethiopian Fede@@ the Federal Court Proclamation
in its Art.11 (2) (d) provided that applications fthange of venue from one federal first
instance court to another or itself, in accordanit® the law®* So in both countries

means in India and in Ethiopia change of venue airtc may be changed by the
application of the parties (the defendant or pi)ntWhere the several courts heaving
Jurisdiction are subordinate to the same appetlatet an application under section 22
shall be made to appellate court. This means tpécagion shall be made to say High
Court and where such courts are subordinate terdift high within the local limits of

whose Jurisdiction the court in which the suit lylowis situate®” Situate in this context

means the court situate in India.

In India court local Jurisdiction in case of cowtraa suit for breach of contract can be
filed at the place performance which is also padanse of action. Inference of ouster of
Jurisdiction of court depends on the facts of eza$e>?In other hand in Ethiopia the

local Jurisdiction of court in case of contracte law provided under Civil Procedure
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Code Art.24(1) that indicates a general contractthis article the place of local

jurisdiction are the places where the contract made or was to be execut&d.

In India objection of Jurisdiction shall not becalled by any appellate or revision court
unless such objection was taken in the court &t finstance at the earliest possible
opportunity and in all cases where issues areesettlt or before such settlement, and
unless there has been a consequent failure aeflisthere as in Ethiopia objection of
Jurisdiction states under Art.9(1) says that astant of claim filed in a court not having
material Jurisdiction shall be rejected in accoogawith Art.231, and Art.10 (1) says the
same thing as to a statement of claim filed in artcoot local jurisdiction. Judicial
Jurisdiction is not express mentioned in this cent8ince at the time of the filing of
statement of claim the court cannot determine wdrethll the bases of judicial
jurisdiction are lacking, it is submitted that &31 must be read in light of Art.9 (1) and

10 (1) which only authorize rejection for lack o&tarial and local jurisdiction.

The court should not consider the question of latkudicial Jurisdiction unless the

defendant raises an objection on that ground dirstehearing*°
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CHAPTER FOUR

41THE CIVIL JURISDICTION OF FEDERAL COURTSOF
ETHIOPIA

In a Federal Judiciary, there is an apportionménhe judicial power between the two
layers of government, the Federal and State govemhnin such a situation, there must

be a mechanism to determine the competence ofaeach

Now, Ethiopia is the follower of Federal systemgolernment. So the court structure of
Ethiopia shall be depending on the federal counictire principle according to his
principle the power of court proudly classified tm two. Namely, the Federal Court
jurisdiction and the State court jurisdiction. Imetconstitution of Federal democratic
republic of Ethiopia (FDRE), the final and highgstwer of jurisdiction over both
Federal and State matters is given to the Fedenaleghe Court and the State Supreme
Court respectively. Provided that there is deledatgh power of court on whatever sort
of matters pursuant to this same instrument thediation of the Federal High Court and
First Instance Court respectivelyThat means, the courts shall exercises power ef th
jurisdiction of those Federal Courtsmultaneouswith their jurisdiction over state

matters.

Therefore, the Federal Court Jurisdiction has tlaéers, that is Federal matters in other
hand the State Court Jurisdiction has also jurigdicover state matters. The question is
which one is Federal matter and State matters? rdowp to proclamation number
25/1996 (Federal Court Proclamation) states treaFtderal Court shall have jurisdiction
over case arising under the constitution, Fedenasland International treatiéfn this
provision the phrase “International Treaties” isbhégnous because which international
treaties? Ethiopia ratified International treat@sany International treaties? | think
Ethiopia ratified International treaties becauseoating to Art 9 (4) of the constitution
provided that, all International agreements radifoy Ethiopia are integral part of the law

of the land®Actually this is a mere guess of the writer of thiaper. The writer of this
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paper doesn’t bother whether this guess has gointier intention of the proclamation
number 25/1996 or not.

It is remembered that in the previous chaptersavehmade an effort to show that the
federal constitution presupposes the existence uafl dtructure of court when it's
specifically provides that judicial powers bothFatderal and State levels are vested in the
courts. The constitution did to divergent intergieations in different scholarly writings
the “arising under clause” most often is assignied meaning that state do have
concurrent jurisdiction over Federal matters. amtigular, it is to the Federal Court, State
do have concurrent jurisdiction said that if thare matters that are expressly given to
the Federal Court, State Courts are believed tgpesiuof such jurisdiction in such a way
that only Federal Court would have exclusive compes over these matters. On the
basis of this analysis, Art 3 (1) of Proclamatstrall be construed in such a manner that
it is a general rule of law that show us that nrattising on the basis of Federal law

generally belong to the sphere of Federal Couisdiation:

The principle under Art 3 (1) of the proclamatiosids the idea that Federal Court shall
have jurisdiction over all case that may arise urtte constitution, Federal laws and
international treaties. However, Art 4 up to 8tbé proclamation on the other hand
enumerates a very small number of federal lawsfélatvithin the sphere of competence
of Federal Court. It can be argued from this cmstance that blanket provision of Art 3
(1) is simply meant to show as a matter of prireighat falls under the Federal matter
group® In this connection, it can be well argued spealfi that Federal laws in both

criminal and civil areas give us the meaning tlnetreé are as fall within the range of
exclusive jurisdiction of Federal Courts. Therefocases arising under laws falling
beyond the areas specifically enumerated unded A to 8 would presumably rest with

the ambit of concurrent jurisdiction.

Another ground for conferring jurisdiction to Fedle€ourt relates to parties of the case.
Art 3 (2) of proclamation No. 25/1996 provides thas a matter of principle Federal
Court would have jurisdiction over parties spedifia Federal Laws. So to speak in all

those cases where one of the parties (the defermfanihe plaintiff) is a Federal
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Government or foreign national, the suit is agaoffitial or employees of the Federal
Government in connection with their official resgdnility or the suit is between persons
permanently residing in different state, then,uolscases, will fall with the ambit of the
Federal Court Jurisdictioh.

The last but not list, ground on basis of whichgmation No. 25/1996 grant Federal
Courts with jurisdiction is with respect to thosese, which arise in certain places that are
enumerated under the constitution, or other Fedesal as can be understood from
article 3 (3) of the same proclamation. Article (I} (b) and 14 (2) provide that case
arising in Addis Ababa and Dire Dawa are within fhasdiction of Federal Courts.
Therefore, all cases arising in Addis Ababa DirevBare by virtue of this fact only fall
with the scope of Federal Courts jurisdiction.

The Federal and state Courts jurisdiction alsodeiiin to three level of Court. In

Federal Court structure, the power of jurisdictarcourts are classified in to three level
of court namely, Federal first instance, high angr8&me Court. Similarly the state court
power of jurisdiction are also classified in todérlevels, there are state first instance,
high and supreme court. The writer of this papdy @aoncerned on the three levels of

Federal Courts of civil Jurisdiction of Ethiopia.

4.1.1 Federal First Instance Court

The Federal first instance courts are the one lef/eburt of Federal government. The
Federal first instance court jurisdiction is depegdon local, material and judicial
Jurisdiction. The Federal First instance courjuissdiction over Federal matters over

both criminal and civil matters.

The writer of this paper, have not concerned tminal jurisdiction of the Federal first
instance court but. Generally, the criminal juictidn of this court enables the court to
see criminal case, related with one of these o#feraffence against the fiscal and

economic interests of the Federal Government; offerregarding Counterfeit Currency;
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offences regarding forgery of instruments of Feld&a ernment; offences regarding the
security within more than one region or at the nméional level, and offence regarding

foreign nationality?

When we comes to the first instance civil jurisidiotof the Federal first instance Court
according to Art 14 of proclamation 25/1996 proddiat, the Federal first instance
Court shall have jurisdiction over Federal matteses that involve an amount less than
or equal to Birr Five hundred thousargl 500,000 Birr) will be within the limit of the
Federal First instance court jurisdiction. But sime, the case can not be determined in
terms of money. In this case, there are alsouhsdiction of the Federal First instance
court, case arising under the constitution, Feddeals and International treaties, parties
specified in Federals and places specified in trestitution or in Federals laws (Addis
Ababa and Dira Dawa). In addition to these, theleff@ first instance court civil
jurisdiction also enumerated under sub-Art (1) ) (6) (7) (8) (9) (10) of Art 5 of
proclamation 25/96, there are, cases to which arfaédovernment organs is a party, suit
between persons permanently residing in differegions; cases regarding the liability of
officials or employees of the Federal Governmentcannection with their official
responsibility or duties. Suit relating to busmesganization registered or formed under
the jurisdiction of Federal Government organs; sedarding Negotiable instruments;
suit relating to patent, literary and artistic owstep right, suit regarding insurance policy

and application for habeas corpus.

All the above Jurisdiction of Federal first instancourt is first instance jurisdiction;
means original Jurisdiction. In original jurisdamti, the court status as first court that has
authority to hear a particular claith. So an appellate Jurisdiction is not delegated to
first instance courts in the current court procatldaw that means the Federal first
instance is delegated with a Jurisdictional powestate High Courts, over both civil and
criminal case. Therefore, the Federal First Instazourts not appellate Jurisdiction over

Federal and State matters.
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4.1.2 Federal High Court Jurisdiction

For the objective of this paper, it is not necegsarproceed in to details of the criminal
jurisdiction of the Federal high court. In shatrhs, first instance criminal jurisdiction
of the Federal High Court could extend over théofeing types of offenses offences
against the constitutional order or against thermdl security of the state; offences
against the constitutional order or against thermdl security of the state; offences
against foreign states offences against the lawatibns offences against the safety of
aviation; offences regarding illicit trafficking afangerous dru. And others criminal
cases arising in Addis Ababa and Dire Dawa afithdaunder the jurisdiction of the

High Court pursuant to other laws enforce.

The Federal High Courts are authorized to see nahjudgments of federal first instance
court in its appellate jurisdiction this rule akggplies for civil cases.

In the proclamation, the Federal High Courts gwiisdiction enumerated under Article

11 sub Art 1 and 2 of proclamation number 25/96.

The Federal High Court shall have First instancesdiction over the following civil
cases involving an amount in excess of Birr fivadned thousand (> 500, 008)This is

a pecuniary jurisdiction of the Federal High Couftherefore those matters which have
fallen under the jurisdiction of the Federal Higbutt in accordance with this principle,
are required to have minimum value of Birr 500,080 first instance jurisdiction
provided that, the value of the matter in contreyeexceeds the amount of 500,000 of
Ethiopia Birr.

In addition to the requirement of pecuniary limihe Federal High Court’s civil
jurisdiction listed under Art 3 and Art 5 of praahation 25/96 for suit which arise in to
a Federal Government organ is a party; suit betweeraons permanently residing in

different regions; cases regarding the liabilityadficials or employees of the Federal
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Government in connecting with their official resgdoilities or duties; cases to which a
foreign nation is a party; suit relating to bussesganization registration; suit involving
matters of nationality; suit regarding negotialistiument; suit relating to patent, literary
and artistic-ownership right; suit regarding insw@ policy; and application for Habeas
corpus:® All these power of jurisdiction of the FederalgHiCourt is in the hand of state
Supreme Court by delegation of power of the Feddrgh Court to the state Supreme
Court.

The Federal High Court by first instance Jurisdits is extensive over a few cases on
the basis of the subject matter of a suit. Accuaydio Art 11 (2) of proclamation
25/1996, case regarding Private International Lawese regarding Nationality;
application regarding enforcement of foreign judgimer decisions; and application for
change of venue form one Federal First instancertCoww another or to itself, in
accordance with the laW. Are put under, the Federal High Court first ins&@n
Jurisdiction. The first instance Jurisdiction loé tFederal High Court over these cases is
exclusive that means, the Federal High Court issthe Court in which an action may be
heard or tried as no other courts or tribunals fubority over the person or the subject

matter.

Still now, there is no Code or Proclamation relatedPrivate International Law in
Ethiopia, on judicial jurisdiction. Therefore, weeans the provision scattered in different
codes and the corpus of decided case, under odé ¢183-191), under commercial code
Art 6477; under maritime law (Art 208, 237) andoajsrovided under civil procedure
code. Art 8 and 28

For the above reason, most of the time the judiiakdiction of the courts overlap each
other. In related to this, the caseGlbbal Hotel Vs Mister Nekola Ass Papa chetu is
more relevant to the topic.

The suit was originally instituted at Federal firsttance Court with the plaintiff, now the

applicant (Global Hotel); claming that the payingder instrument drawn by the
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defendant are duly dishonored (amount stated)h&oet specified amount of money shall
be paid. Pursuant to claim the court for whom thié gresented struck of the case for
lack of jurisdiction on foreigner and matter inviolg Private International Law. The next
higher court (the Federal High Court) having reedivan appellate, application also
decide similar way of the Federal First Instancerto

Then, the cassation bench mentioning back agam,Réderal First Instance Court
proclamation No 25/1996 looked at the legality loé federal First Instance and High

Court decision and described the basis of its amal binding decision as follows.

The proclamation 25/96 logical behind in assigmmafters that raises Private Intentional
Law to Federal Court, because it assumed whenritiat@ International Law comes to

force in the future by default the jurisdictiontiee Federal High Court .Under current
circumstances where a conflict of jurisdiction ascar the case at hand us possibility by
any two or more countries law, proclamation No B5#ade to be returned by the same
High Court.

Giving the explanations enumerated before, theatiassbench by referring to its own
decision made February 2007, concluded, the Fedéral Instance Courts decision
towards lack of jurisdiction involves fundamentaloe of law because parties to the suit
did not raised the question of Private Internatidizav. So this end, the case is remanded
to Federal First Instance Codft.

Before simply we discussed the substantive mattised in the case, it is better to look
into what requirements should be fulfilled in orderdetermine that a certain court has

jurisdiction to entertain over a case.

As has been tried to discuss, in the pre chapiersyder to say a certain court has
jurisdiction over a case, there are thcaenulative requirements should be fulfilled such
are thelocal, material and judicial jurisdiction. All of these elements of jurisdiction

must be cumulatively fulfilled in a given case irder to say a court has jurisdiction to
adjudicating a case.
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When the writer has discussed chapter three othésis, it has tried to come up with

explaining what the objection of jurisdiction inmgxi.

Accordingly, as it is stated under article 9(1)cofil procedure provided that a statement
of claim filed in a court not having material jutistion shall be rejected in accordance
with art 231 and Art 10 (1) of the Civil Proced@ede of 1965.

Having taken in to account of the above discussedtg the writer wants to give insight
what masseurs have been taken in each level ofscods we can understand from our
case, the Federal First Instance Court has rejabeduit brought by the plaintiff by
saying that when one of the parties is a foreigtiee, case will be subjective for
involvement of Private International Law. And alsccording to article 11 (2) (a) of the
court establishment proclamation, it is the powlethe Federal High Court to entertain

such a foreign element involved case.

In this regard, we can make sure that the reasgntiiehcourt has rejected the suit is that,
it does not fulfill the three commutative requirarteeto adjudicate over a case, because,
even if it has fulfilled the local and the judicjakisdiction, it lacks the fulfillment of one
of the requirements of civil jurisdiction. In thelkef of the writer of this paper, the court
has taken a good measure of legal basis. Thaemowered to struck out a certain case
by its own motion due to lack of one of the requiest i.e. material jurisdiction. It
cannot entertain the case since there is a coudhwlas specifically given a power to
that effect. So the writer has strongly agreed withstatement made by the first instance

court. It is proper raising an objection of juristibn and rejecting the case by struck out.

The party, who is dissatisfied by the decision mag¢he first instance court, brought an
appeal to the upper court of the Federal High Cdaitning a judgment in favor of him.
But, this appellate court has rejected the suit r@adfirmed the decision what has been
made by the lower court of the Federal First Ins¢a@ourt.
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By observing the cumulative decision made by théeFa First Instance and High Court,
we can make sure that both levels of courts haweedgup on the power to entertain the
case is fall under the jurisdiction of the Fedetajh Court. This is also clearly provided

in article 11 (2) (a) of the Federal Court proclaioma

If it is not necessary, the legislator does notdngeecifically mentioned the name of the
court to which the power is allotted, because &fiehis not clear, the legislator has its

own justification when it specifically granted tlpewer to the Federal High Court.

The writer has strongly agreed with the statememdarby this appellate court. Because,
it shows that when the Federal High Court requitezl decision of the lower court, it
seems that, the court has convinced that the p@avgpecifically given to it. That it is
satisfied with the power granting provision of adt (2) (a) of the court establishment

proclamation. It is also what the provision hasficored.

When we are looking the position holding by the asisn Court, it is not clear by what
criteria’s it reached on this conclusion. Becaaseif can be understood from the practice
of other countries and the principles embodied ame International Conventions;
exposes that each countries Private Internatioaal has to determine to which court is
the application should be made in case of a forelgment is involved. Ethiopia also
does the same thing. we can inferred it from a&t88 (B) of the draft proclamation rule
of Private International Law of that it provides application of recognition and
execution of the foreign judgment shall be madeht® division of the Federal High
Court.

This tells us that, it is the Federal High Courtmoich empowered adjudicating a foreign
element evolved case. Because when a judgmentareign judgment it has a foreign

element in it.

So, the writer does not agreed with the statemetenby this court. Because it does not
taken in to consideration of the provision whiclopded in clear terms. Even if there is

no rule and directive, the court what precautiooutth be taken in case of Private
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International Law element in the country; that st at the draft level; the provision
embodied in the court establishment proclamatisnapplicable to determining case

involved foreign element.

If the intention of the legislator was for the frguwill be enacted rule of Private
International Law, it does not need to incorpordkes provision in the court
establishment proclamation. It would rather enatt the will be in force law of Private
International Law.

The appellate jurisdiction of the Federal High Gare all decision of the Federal First
Instance jurisdiction over both criminal and cimhtters .All decisions of the state High
Court on federal matters are appealable to stagge®e Court in this case, the
jurisdiction simply, it is sufficient to know thalhe case is decided by high court of the
same state.

4.1.3 Federal Supreme Court

The principle under Art.3 (1) of the proclamatiogldhthe idea that Federal Court shall
have jurisdiction over all cases that ma raise unlde Constitution, Federal Laws and
International treatié$ Federal Supreme Court has also jurisdiction &egteral matters.
This indicate that a person, who institute a suoitaoFederal subject matter doesn’t have
any better and higher remedy than brining the ta$ere the Federal Supreme Court in
accordance with the relevant procedural rule. Thens@tutional of FDRE and
proclamation No 25/1996 both can not give a clesipm as to what the detailer types of

matters of cases that fall under the federal Supr€ourt Jurisdiction.

First instance Jurisdiction of the Federal Supr€uart are exclusive under proclamation
No 25/96 provided that the Federal Supreme Cdall iave exclusive First Instance

Jurisdiction over the following matters .
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» Offences for which officials of federal governmeate held liable in
connection with their official responsibility.

* With out prejudice to international diplomatic laamd custom, offences for
which foreign ambassadors, consuls as well as gseptatives of
international organization and foreign states @id hable!®

» Applications for change of venue from one federghftourt to another or to
its self, in accordance with the l&W.

Suit based on matter enumerated above can bedrentihe Federal Supreme Court and
only by this court .The writer of this paper mowmncerned to the civil jurisdiction of the
Federal Supreme Court, the writer feels to talkrdte civil matters suit given to the
Federal Supreme Court.

Applications’ regarding change of venue is the dilst instance civil jurisdiction of the
Federal Supreme Court change of venue is one otiikieal issues related with the
jurisdiction of courts. Even of the court has a pow cases with a particular type of
subjects of controversy and with the type of peatibnof parties involved, the law may
not authorize them to see the case .For the jatiediof Federal High Court is delegated
to state courts there will not be as many applceti

It would be faced. In general change of venue,dlaee of local jurisdiction of the
Federal High court in different situation and thace of local jurisdiction of the Federal
High is in convenient for both the plaintiff andfeledant or one of them in one way or
another .In these case, the plaintiff or the dedehdcan applies change of venue
application to Federal Supreme C8lrBy this application the Federal Supreme Court

has exercise first instance jurisdiction.

In addition to the above exclusive jurisdiction leé Federal Supreme Court on first
instance jurisdiction, the court can also see thsecby appellate and cassation
jurisdiction. The appellate jurisdiction of thedeéeal Supreme Courts are enumerated
under the provision of proclamation number 25/189® the Constitution of FDRE
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.Under those court rendered in its appellate jiciguh in variation of the decision of the
Federal First Instance Court. Decisions rendered Isyate Supreme Court on Federal

matters are appellable to jurisdiction of the fedlsupreme couf

In case of the decision of the state Supreme Gmoufederal matter is appellable to the
federal Supreme Court but the Federal Supreme @oamot appellate jurisdiction over

the decision of state Supreme Court on Federabmahdered in appeal over decision of
state High Court unless the decision of High cauvaried.

The jurisdiction of the cassation division of FDRBurt are enumerated under the
constitution and proclamation No 25/96 .Let us odpice these provision Art.80 (3) (A)
of the constitution states that the Federal Supr€meat has a power of cassation over
any final court decision containing a basic errblagv particulars shall be determine by
law and the Federal Supreme Court has a powersghtian additional to the constitution
enumerated under proclamation No 25/1996. In itsick; the jurisdiction of the
cassation provided in case where they contain fwmeddal error of law the Federal

Supreme Court shall have the power of cassation ove

« Final decisions of the federal high court rendéneits appellate jurisdictiof®
« Final decisions of the regular division of the fedlsupreme couff.
* Final decisions of the regional Supreme Court regtl@s a regular division or in

its appellate jurisdictiof”

All the above jurisdiction of the cassation benoh appellate jurisdiction .The cassation

court by its nature has not first instance jurisdit or original and exclusive jurisdiction.

The provision of the constitution, Article 80 (3)(which goes on say that the cassation
power of the Federal Supreme Court extends oveffinalycourt decision, if taken as it
is, will have a tendency to encompass review bygatssn over all matters including that
of state perhaps this will violate Art 50 (2) of RE constitution, which clearly rule that

both Federal and state government would have didegislative, executive and judicial
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powers. Again as cassation over purely State nsatber doubt orders the judicial power
of state courts its goes against the principlecshgonent unit's autonomy, which is the
pillar up on which the Ethiopia Federalism is huesides, the issuance of proclamation
No 454/2005 (a proclamation to reamend the fedmrait of proclamation No. 25/1996)
which makes the decision of cassation decisiorhefRederal Supreme Court binding
over all state courts without any qualificationtaswhether such a decision pertains to
Federal or otherwise state matter adds to the pireypenumbra complicating the matter
further. The complication goes to the extent of asipg the Federal supreme court as the
law giver over states if we adherer to the manrofcgArt 80 (3) (A) of the FDRE
constitution which empowers the federal supremertctu review via cassationahy
final court decision”including state courts decision over purely statgter. This seems

to be dangerous for at least three fold reasons.

First, it is dangerous because the Federal Supf@ooet is going beyond its sphere of
competence. This means, judicial province ultraiin to the sphere of law making.
Under the constitution of FDRE in its Article, Adlé 55 (1) states that “the house of
people representatives shall have the power oflegn in all matters assigned by this
constitution to federal jurisdictiorf®The same Article under sub article 2 of the
constitution enumerates the types of matters. dhewing matters are the jurisdiction of
legislative organ of the federal government (HRR8re are utilization of land and other
natural resources of river and lakes crossing tndlaries of the national territorial
jurisdiction or linking two or more states. Intesates commerce and foreign trade, Air,
raul, water, and sea transport major road linkimg tor more states, postal and
telecommunication services, enforcement of politiigght established by the constitution
and electoral law and procedures; nationality, igration, passport, exits from and entry
into the country, the right of refugees, and of amylum; uniform standards of
measurement and calendar, patents and copyrighpdssession and bearing of arms. It
shall also enact a commercial code, labor codeglpde; civil law?’In other hand the
Supreme Court of Federal government can enact .adawordingly, whether it can enact
a law or not is a current issue. However this matedisputable, proclamation No.
454/2005 in its Art. 2(4) has provided that “interfation of law by the Federal Supreme
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Court rendered by the cassation division with Beslthan five judges shall be binding of
Federal as well as Regional council at all levek Tdassation division may however

render a different legal interpretation some ottree.”?

This provision of proclamation no. 454/2005 is insstence from the constitution
because the law maker of the Federal governmehtigiouse of People Representative
(HPR).

The second problem of proclamation number 454/20@at the Federal Supreme Court
as appeared by a new law maker over state mattégh®ul any consideration for
autonomy of state. The state council is also taeadaw both criminal and civil matters.
According to Art.50 (5) of the constitution statbat “the state council has the power of
legislation on matters falling under state jurisidic, consistent with the provisions of
this constitution on the council has power to dradtlopt and amend the state
constitution?® But, under proclamation no.454/2005, states that Federal Supreme
Court rendered by the cassation division shall indibg of Federal as well as Regional
council at all level. These two provision means tonstitutional provision and the
proclamation are absolutely contradict each other.

The third problem of this provision is that, it'solates the principle of separation of
power between the Federal government and the §taternment that means, according
to Art.50(2) of the FDRE constitution which cleadyates that both Federal and State
governments would have distinct legislative, exieeutand judicial power but the
provision of proclamation 454/2005 permit to thdiqual organ can exercise legislative
power; in other expression the Federal Supremet@gucassation division can enact a
law both Federal and State matters.
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CONCLUSION AND RECOMMENDATION

Conclusion

The 1995 FDRE constitution provides that sovergigsitvested in these signatories, the
nations’ nationality and peoples of Ethiopia. Actingly, power was divided between
the Federal and State government. Both governmawe legislative, executive and
judicial powers as per determined by the constitutiThe highly Unitary system was,

then, restricted in line with Federal principles.

In many ways of Federal judiciary have its typitedtures which are not attributes of a
unitary one. A structure to court is one the poiotsdifference between a Federal
judiciary and a unitary judiciary. There is no nesdchaving courts functioning in two

layers in a unitary judiciary since all the powsrim the hand of a government which
operates only in one stratum. But when we come tedaral judiciary the power of

courts divided in to two levels, namely, the fed@udicial organ and state judicial organ.
If the Federal Courts are established in more tha@ level, one can deduce that a
structure of court adopted by that judiciary isghi@t court structure and if the federal
judiciary functions through one federal court oitlis evident that the structure of court

that particular judiciary is a non- parallel one.

With respect to jurisdiction of court, apportionititze power between the Federal and
State government. Both the Federal and each sta’'srganize three levels of courts in
each level of courts. Both the Federal and Statet€are different types of jurisdiction
exercised, that jurisdiction may be common, exgkisior original. The FDRE
constitution provided for judicial Federalism, thata dual court system with parallel
structure namely Federal and State Court. Thisheasd on the principle of Federalism
that ensures constitutional division of power asAx 50(2) and (7) coupled with Art 80
(1) and (2) of FDRE constitution. Accordingly, eadvel of court has final decision

making power in their respective jurisdiction. Angortant issue in relation to judicial
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Federalism is whether or not it's possible to revigecision of State courts on state

matters, by way of cassation over cassation oFdderal Supreme Court.

The very important principle cassation presuppasasiform application of laws through
the country. In this respect there are two linesrguments, whether or not cassation
over cassation is legally accepted in Ethiopia. Sangue that cassation over cassation is
provided under the FDRE constitution and proclaomatio. 25/96. They further argue
such revision power enable federal supreme coudufgervise uniform application of
laws through out the countries. On the other sig@onents of the concepts of cassation
over cassation argue that such concept is agaihgidia Federalism which provides for
separate jurisdiction between the Federal and $tatds. They further strength defined
that cassation over cassation is against the ¢otstial division of power and erodes the
very purpose of decentralization and self admiatgin.

The cassation division of the Federal Supreme Cshatl have cassation power over
Federal matter, not only Federal matter but alser 8tate matter. In addition to its task,
the cassation division of the Federal Supreme Coart enact a law according to
proclamation N0.454/2005 provides that “Interprietatof a law by Federal Supreme
Court rendered by the cassation division with meslthan five judges shall be binding on
Federal as well as regional council at all levelTHerefore, the law makes cassation
decision binding at all levels of courts includioig regional matters. Thus, it supports the
concept of cassation over cassation and aims gainniform application of law.

However, the author believes that it is againstqple of Federalism it is also showing

that Ethiopia follows common law legal system (fudl precedent).
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Recommendation

Having taken into consideration of the above stdgats in the conclusion the writer

wants to highly recommend the following points.

The FDRE constitution provides for constitutionalision of power and separation of
jurisdiction of courts. However, the Federal Supee@ourt cassations bench has been
reviewing regional matters. So the writer wantsgcommend that the Federal Supreme
Court should have reconsider its involvement antttst adhere to the sprit of the
Federal Democratic Republic of Ethiopia Constitatend refrain from reviewing state
matters.

Construction of constitutional issues is out of aate of the federal Supreme Court. But
at all interpretation of the FDRE constitution stii.3 (A) of Art.80 is necessary, the
word “any final decision” should be interpreted as to refer to any decissbrcourts
regarding to question of federal law because, tivesidility of sovereignty and self

administration does not go in line with cassatigarcassation.

The federal Supreme Court cassation bench maylégeal that states courts violation
right of citizens by applying wrong interpretatioh law. However, such claim of basic
error of law by state court on regional mattersusthanot go against the principle of
Federal Court structure in general. It should fooussupporting regional state court

capacity to strength their judicial system.

The rule of precedent is against the Ethiopia leystem. So, the new proclamation,
Proclamation number 454/2005 that provides for ibipeffect of the decision of federal

cassation bench in all level should be reconsidenetdrepealed.

BY ABDURAZAKE RESHAD MBC, JULY 2008 47



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

CHAPTER ONE

End Notes

1. International Encyclopedia of the social sciend&68), Vol. 5. P 353.
2. Microsoft R Encarta R 2007. C 1993-2006 micro Saftporation.

3. J.A. corry and Henry J. Abraham, Elements of deatozgovernment

4. Wheare, quoted in B.D nawabueze, the machinerysiice in Nigeria (London,
Butter uzorthes 1996) P. 82

5. Birtukan Mideksa, Applicability of civil procedurede of Ethiopia in the Fedeal
judicial system of Ethiopi&Addis Ababa University, unpublished, 1996) P. 5

6. -----e-me- “Courts”, American Jurisprudenc2’® vol. 20, 1996. P. 393
Ibid P.393
Mohammed Ali,_New Trends in the Development of ¢bert system in Ethiopia
(a comparative study) (Addis Ababa, unpublished3) $¥26

9. IbidP.6

10. M.P. Jain,_Indian constitution Laf@ombay N.M tripletail private 2+2 1992p.

11. Where, quoted in Birtukan Mideksa. Applicability oivil procedure code of
Ethiopia in the federal judicial system of EthioAi896) P-6

12. The constitution of federal democratic republidtfiopia 21 Aug1995 Art 78(2)

13. Birtukan Mideksa opt cit P.10

14.where, opt P.7

15. Mengistu Arefaine, The principles of federalismlight of the constitution of
EDRE (Addis Ababa University, unpublished, 1995) P. 4

16. Ibid P.5

17. Birtukan Mideksa. Opt P.4

18. Ibid P. 10

19.1bid P. 11

20.M.P. Jain opt. P.

21. A proclamation to provide for federal court procktion, Negarit, year 2 No 13,
proclamation no 25/1996. Art.6 (1) and (2).

22. The constitution of federal democratic republid&dfiiopia2l August, 1995 Art.9

().

BY ABDURAZAKE RESHAD MBC, JULY 2008 48



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

CHAPTER TWO

End Notes

1.Jurisdiction Law definition, http://www.yourdictary.comb/25/2008 p.1 of 3

2.Microsoft R Encarta R 2007 .C 1993-2006 Microsoftporation p

3. lbid p

4.Selder, Robert Allen, Ethiopian civil proceduredis Ababa oxford University
Press 1968 p.19

5.Ibid p.19

6.Ibid p.19

7.The Teaching material of St.Mary’s University gk civil procedure module
p.26

8.Ibid p.29

9.lbid p.27

10. Ibid p.31

11.Selder Robert Allen. Opt.p.25

12.1bid

13. Ibid

14. Ibid

15.Teaching Material of St.Mary’s University collegpt@.21

16. A proclamation to provide for federal court procktion Negarti Year 2 No 13
Proclamation No 25/1996 Art 6(1) and (2)

17.Proclamation to provide for Ethiopia NationalityroBlamation Negarti year 10
No 13 proclamation No378/2003 Art.3(2)

18. A Civil Procedure Code of Ethiopia Negarit yearNt&3 Decree No 52 of 1965
Art185

19.Wongel Abate. Origional civil jurisdiction of theDRE courts suits between

persons permanently residing in different stategidtes (Addis Ababa University
Unpublished.1996) p.50

20.The Teacyhing Material of St.Mary’s University Gade opt.p29

21.Selder Robert Allen opt.p.24

22.1bid P.24

BY ABDURAZAKE RESHAD MBC, JULY 2008 49



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

23.Teaching material of st. mary’s university collexm.p30

24.Selder, Robert Allen opt.p.22

25. A civil Procedure code of Ethiopia opt.244(2)

26.Teaching material of St. Mary’s University Collegjetp.29

27.Selder, Robert Allen opt p.22

28.1bid p.28

29.Teaching Material of St.Mary’s University Collegpt@.52

30.Ibid p.52

31.1bid p.52

32. A proclamation to provide for Federal Court Proctgion Negarit Year 2 No

33. Proclamation No 25/1996 Art.3

34.1bid.Art.5

35. Teaching material of St.Mary’s University Collegpt p.54 and 55

36. The constitutional of federal democratic republidcthiopia. 21 Auguest 1995
Art 62 (1)

37.1bid Art.80(1)

38.1bid Art.80(2)

39. Sedler Robert Allen opt.p27

40.1bid p.28

41. A proclamation to provide for federal court procktion Negarit year 2 No 13
proclamation No 25/1996 Art 8

42.Sedler Robert Allen opt p.27

43. Teaching material of St. Mary’s University College

44.Selder Robert Allen opt.p.29

45. A Proclamation to provide for federal court prockdian opt Art 11(1)

46.1bid Art.11(2)

47.Selder Robert Allen opt.p.33

48. A civil procedure code of Ethiopia Negarti year8 3 Decree No52 of 1965

49. Sedler Robert Allen opt p.33

50. Ibid p.33

BY ABDURAZAKE RESHAD MBC, JULY 2008 5(Q



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

51.Wongel Abate. Original civil jurisdiction FDRE cdusuits between persons
permanently residing indifferent states/regions di&d Ababa University
Unpublished. 1996) p.49

52. A civil procedure code of Ethiopia opt Art.177(2)

53. Teaching material or St.Mary’s University Collega.p.33

54. bid p.33

55. Ibid p.33

56. A proclamation to provide for federal court procktion opt Art.19(1)

57.1bid19(2)

58.Ibid 19(3)

59. Ibid 19(4)

60. Teaching material of St.Mary’s University Collegat .40

61. Selder Robert Allen opt. p 37

62.A Commercial code of Ethiopia, Addis Abab4 Bnay, 1960 proclamation
No0166 of 1960.

63. Teaching material of St.Mary’s University Collegat .43

64.1bid p.43

65. A civil procedure code of Ethiopia opt Art.27

66. Selder Robert Allen opt. p.33

67.Teaching material of St.Mary’s University Collegat @.41

68. A proclamation to provide for federal court procktion opt .Art.11(2)(d)

BY ABDURAZAKE RESHAD MBC, JULY 2008 51



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

CHAPTER THREE
End Notes
1. Http://www.answers.com/topic/original-jursidicat®Cat=biz-fin
2. http://www.answers.com/topic/personal-jurisdicRo@at=biz-fin
3. L a.hrif=http://law.jrank.org
4. Ibid
5. Ibid
6. Ibid
7. lbid
8. Selder, Robert Allen. Ethiopian civil procedure Aslbaba Oxford University

press 1968 p.20

9. L a hrif=http://law.jrank.org

10. Ibid

11. 1bid

12.1bid

13.Mengisitu Arefaine, The principles of federal ight of constitution of the FDRE
(Addis Ababa University Unpublished 1995) p.26

14.Jain M.P Indian constitutional law New York Capricdook press, 1964 p

15. http://www.answers.com/topic/original-jurisdictiaat=biz-fin

16. Ibid

17.1bid

18.Jain M.P, opt p

19. http://www.answers.comhope/orignal-jurisdicti@at=biz-fin

20. A proclamation to provide for federal court procktion negarit year 2 No 13;
proclamation No25/96. Art3

21.1bid Art.8

22.The constitution federal Democratic Republic ofigpia 21, august 1995
Art.8(3)(a)

23.P.K Majumdar, The code of civil procedufi®08(orient publishing company

press) p.21

BY ABDURAZAKE RESHAD MBC, JULY 2008 52



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

24.1bid p.21

25. Ibid p.22

26. A civil procedure code of Ethiopia negarit year® 52 of 1965 Art.27

27.P.K Majumdar, opt p.22

28.1bid, p.23

29.1bid p.25

30.Ibid .25

31. A proclamation to provide for federal court prockgtion negart year 2 No 13
proclamation No 25/96 Art.11(2)(d)

32.P.K Majumdar. Opt, p25 and 26

33.Ibid p.23

34. A civil procedure code of Ethiopia Negarit yeari28 52 of 1965 Art 24(1)

35.P.K Majundar. Op.p23

36. Selder, Robert Allen opt p.21

BY ABDURAZAKE RESHAD MBC, JULY 2008 53



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

CHAPTER FOUR

End Notes

1. Birtukan Mideksa,_Applicability of Civil Procedureode, of Ethiopia in the
Federal Judicial system Addis Ababa Universgity published) P. 25

2. A proclamation to provide for Federal Court procédion Negarit, Year 2. No. 13
Proclamation No 25/96 Art 3 (1)

3. The constitution of Federal democratic republiEdiiopia21 august 1995 Art 9
4)

4. Federal Court proclamation Opt. Art 3 (1)

5. Muradu Abdo, Some Question Related to the Cass&mver of FDRE supreme
court, Addis Ababa University unpublished, 1998 P. 68

. Ibid P. 70

6

7. Federal court proclamation opt Art 11 (1) (b)

8. Ibid Art5

9. Ibid Art5

10. Http//www. Answer.Com/topic/original jurisdictiorat = biz-fin

11. Federal court proclamation opts. Art 12

12. Ibid Art 11 (1)

13.1bid Art 3and 5

14. Ibid Art 11 (2)

15. Samoule Teshale, Towards rationalizing Judicialisdiction in Ethiopia
Unpublished.

16. Global Hotel Vs Mister Nekola Ass papa chetu (FabBupreme Court, cassation
bench 2008 (unpublished).

17. Federal Court proclamation, opt Art 3 (1)

18. Ibid Art 8 (1)

19. Ibid Art 8 (2)

20. Ibid Art 8 (3)

21. Birtukan Mideksa, opt P. 30

22. Federal Court proclamation, opt, Art 9

BY ABDURAZAKE RESHAD MBC, JULY 2008 54



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

23. Ibid Art 9 (1)

24. |bid Art 9 (2)

25. Ibid Art 9 (3)

26. The constitution of federal democratic republicEthiopia,21 august 1995 Art
55 (1)

27. Ibid Art 55 (2)

28. A proclamation provide for, a proclamation to reaemah the Federal Court

proclamation No 25/98legarit year 42, proclamation no 454/2005 Art 2 (4)
29. The constitution of FDRE opts. Art 50(5)

BY ABDURAZAKE RESHAD MBC, JULY 2008 55



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

BIBILOGRAPHY

TABLE OF BOOKS

International Encyclopedia of the Social Sciend€68), Vol. 5.

J.A. corry and Henry J. Abraham, Elements of dematézgovernment
M.P. Jain,Indian Constitution La@ombay N.M tripletail private 2+2 1992
---------- “Courts”, American Jurisprudenc2® vol. 20, 1996.

Birtukan Mideksa,_Applicability of Civil Procedur€ode of Ethiopia in the

Federal Judicial System of Ethiofidddis Ababa University, unpublished, 1996)
Mohammed Ali,_ New Trends in the Development of @@urt System in Ethiopia

(a comparative study) (Addis Ababa, unpublished3)99

Wheare, quoted in B.D Nawabueze, The Machinery wdtide in Nigeria
(London, Butter Uzorthes 1996)

Selder, Robert Allen, Ethiopian civil procedukeldis Ababa Oxford University
Press 1968

8. The Teaching material of St.Mary’s University CgieCivil Procedure Module

9. Wongel Abate._Original Civil Jurisdiction of the RE Courts suits between

10.

11.

12.

13.

14.

Persons Permanently Residing in different stategidRe (Addis Ababa

University Unpublished.1996)

Mengisitu Arefaine, The Principles of Federal ighli of Constitution of the

EDRE (Addis Ababa University Unpublished 1995) p.26

P.K Majumdar, The Code of Civil ProcedurE908(orient publishing company

press)

Samoule Teshale, Towards Rationalizing Judicialisdigtion in Ethiopia
Unpublished.

Muradu Abdo, Some Question Related to the Cass&wover of FDRE Supreme
Court Addis Ababa University unpublished, 1998

M.P. Jain_Indian Constitution La@ombay N.M tripletail private 2+2 1992p.

BY ABDURAZAKE RESHAD MBC, JULY 2008 5g



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

LAWSAND ARTICLES

1. Federal Court Proclamation, Negarit, year 2 NoPr8clamation no 25/1996.

2. The Constitution of Federal Democratic Republi&tfiopia.

3. Ethiopia Nationality Proclamation Negarti year 10 N3 Proclamations No
378/2003.
A Civil Procedure Code of Ethiopia Negarit yearN® 3 Decree No 52 of 1965.
A Commercial Code of Ethiopia, Addis AbalaBay, 1960

6. A Proclamation to reamend the Federal Court proateon No 25/96

WEBSITE

1.http://www.Answers.com/topic/original-jurisdicti®d Cat=biz-fin

2.http://lwww.Answers.com/topic/personal-jurisdicttoCat=biz-fin

3.L.a.herf=_http://law.jrank.org
4.Microsoft ® Encarta ® 2007. © 1993-2006 MicrosGfirporation.

TABLE OF CASE

1. Global Hotel Vs Mister Nekola Ass Papa Chetuléfal Supreme Court, Cassation
bench 2008 (unpublished)).

BY ABDURAZAKE RESHAD MBC, JULY 2008 57



THE CIVIL JURISDICTION OF FEDERAL COURTS IN ETHIORL COMPARATIVE ANALYSIS

BY ABDURAZAKE RESHAD MBC, JULY 2008 58



