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ABSTRACT

Children need the support and love of both parents. This is usually done when parents live together.
However, when parents get separated the custodial parent mostly women are exposed to fulfill the
responsibility of upbringing children singlehandedly. The purpose of this research is to assess the
enforcement of the right of the child to get maintenance in Gondar town Wereda’s court of law.
Qualitative research methodologies were employed. Interviews, document, and case analysis were used
as data gathering instruments, thus 5 key informants, 4 in-depth interview informants, and 10 custodial
parents were interviewed, and 8 real court decided cases were used to make the study more plausible.
The data were interpreted and analyzed qualitatively. The findings revealed that enforcement problem
of child maintenance awards are evident in the study area, most of the court’s order were not executed
fully and regularly. There are no adequate laws which help to effectively execute child maintenance
awards and there are no adequate institutional frameworks for effective enforcement of child
maintenance matters. Finally, this study suggests the establishment of child maintenance (child
support) agency, the enactment of laws that help to effectively execute child maintenance awards, the
establishment of birth registration institution that works strictly in the national, regional and local
level, and creating awareness about children right including the right to get maintenance for the

noncustodial parents are recommended to enforce children right to get maintenance effectively.

Key words: court of law, custodial parent, noncustodial parent, child maintenance, enforcement
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CHAPTER ONE

INTRODUCTION
1.1 Background of the Study

Children, like the other segments of human being are endowed with human dignity and inalienable
human and child rights, but the means and method of protecting and ensuring their rights in the
practical life of a society is always a mystery that seeks legal and judicial solutions. Children are the
most precious and vulnerable member of the family, for that reason almost all nations in the world
including Ethiopia, give special protection to family simply because family is the natural and
fundamental small unit of the society where children raised and nourished. (Art 34 of FDRE

constitution)

The twentieth century has seen a dramatic shift in the law regarding the relationship between parents
and children, both internationally and nationally. (M Bekink, 2012). Whereas in the past the emphasis
was on the rights and powers of parents, the emphasis nowadays has moved towards a child-centered
approach with the interest of children at the forefront. (Ibid) Today, parental authority is concerned
more with parental responsibilities and duties which should be exercised in the interest of children

rather than with parental rights and powers. (Ibid)

The concept of child support dates back to the eighteenth century when the well-known jurist
Blackstone asserted that parents had a moral duty to provide and to care for their children.
(Wash.U.J.2014.) Despite this early recognition of a child's right to support, courts did not enforce
the right until the twentieth century. (Ibid)

A child means every human being below the age of eighteen years and unless under the law applicable
to the child majority is attained earlier. International human rights instruments specifically protect
and advance the rights of children. Because of their physical and mental immaturity, children as a
vulnerable group within the society have specific and unique interests different from those of adults
and these interests deserve special and separate protection. The right to special measures of protection

belongs to every child because of his or her status as a minor. (Nihal J 2002)
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In all actions concerning children whether undertaken by public organizations such as social welfare
institutions, courts of law, administrative authorities or legislative bodies or private organizations, the

best interests of the child shall be a primary consideration.

Child maintenance is a regular and reliable financial support that helps to cover a child's everyday
living costs (Patricia. K, 2000). The parent who is unable to care the day-to-day affairs of the child
should pay child maintenance to the other parent. Child maintenance is normally arranged as a

fortnightly, weekly or monthly payment. (Ibid)

Maintenance entails the duty to support, assist and sustain in respect of basic needs as well as other
normal wants. Therefore, it covers the basic needs and wants such as food, shelter, apparel, education,

health, recreation, comfort and so on. (Ibid)

The right to supply maintenance is very essential right of a child which is the center of other rights
such as the right to life, adequate standard of living, education and health. Considerable attention
should be given to protect, respect and fulfill this right of the child. Especially after divorce, the child
lives with one of the parents and in such case the cost of bringing the child up should be shared
reasonably between both parents. (Patricia.K, 2000) The obligation to supply child maintenance is
important because the child should be spared from financially problem even after termination of
marriage to fulfill his/her basic needs. (ibid)

Basically, this research paper tries to investigate the major practical problems facing to enforce the
right of child to get maintenance in Gondar town Wereda court. This study area was selected
purposively because it is the capital city of central Gondar zone, it can be a representative of other
towns administration found in the zone, easy accessible to get information and there was also

significant amount of case flow in Gondar Wereda court in relation to child maintenance.
1.2 Statement of the Problem

It is essential to the child to include and to help them express their views and concerns especially
when termination of contact between parents is being considered. The important aspect from the
perspective of a child is that, whatever the outcome of the decision, they must be involved in the

process. Social workers must support children to seek legal representation, if the child is to be
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separated from either of his or her parents then it is important for him/her to know why this decision

is made, whether through poor parenting, abuse, marital breakdown or adoption. (IFSW, 2009)

Besides knowing the reason, since they are minor who are not attained majority must get financial
support for their basic needs and wants in reaching a better future. The international human rights
instruments and national laws recognize that parents have the responsibility to provide financial
assistance for their children even after their separation. Even though the legal instruments state the
responsibilities of parents to supply maintenance to their children, for different reasons parents failed
to do so. As divorce became increasingly common, studies showed that the children and the custodial

parent often were left in poverty.

According to the report from Gondar Wereda court in 2018/19, currently numerous cases are going
to Gondar Wereda court in relation to child maintenance. The court rendered large number of child
maintenance awards, but substantial amount of the decisions are not fully, at least partially executed
mainly because of different reasons. Especially in relation to those persons engaged in private
economic activity which doesn’t have well known periodical payments like farmers, drivers,
merchants and, daily laborers, it is difficult to consistently execute this right of children. There is
inadequate institutional frame work which supports the justice system. Due to this reasons parents

fail to realize their duty to supply maintenance for their child.

Though the rights of the child to get maintenance is very important right and the foundation of several
rights such as the right to life, adequate standard of living, education, health and so on considerable
attention is not given yet. Parent’s failure to supply maintenance adversely affects the right of the
child. In this case the state should intervene and protect the rights of the child to get maintenance. If
both of them failed to fulfill the duty, it will be clear that human rights violation. Therefore, it is
essential to identify practical problems related to the right of the child to get maintenance and its

enforcement.
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1.3 Research Questions

This study was basically aimed at answering the following major research questions.

» To what extent (limit) do the domestic laws protect the right of a child to get maintenance?

» What are the practical problems in the execution of Gondar Wreda Court decisions with regard
to parents’ obligation to supply child maintenance?

» How the institutional frame works are functioning to protect the right of the child to get

maintenance?

1.4 Objectives of the Study
1.4.1 General Objective

The general objective of this study is to identify the gaps in legislation and institutional frameworks
to promote, protect and fulfill the rights of a child to get maintenance and practical problems of its

enforcement in Gondar town Wereda Court.

1.4.2 Specific Objectives

The proposed research will further look in particular and seek to achieve the following specific

objectives. These include:

» To identify whether or not the rights of the child to get maintenance is enforced properly as
per decided by the Court.

» To investigate the practical challenges in the execution of Gondar Wreda Court decisions with
regard to parents’ obligation to supply maintenance to their child.

» To explore how the institutional frame works are functioning to protect the right of a child to

get maintenance.
1.5 Scope and Delimitation of the Study

Geographically, the study focuses on Gondar city administration specifically on Gondar Wereda
court. Therefore the experiences and practices covered by this study represent only the selected study

area and the findings cannot be generalize to other Wereda Courts of central Gondar Zone. Though
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Gondar Wereda Court has been and is made decisions towards different rights of a child, this study

attempted to cover only those issues related to children rights to maintenance and enforcement.

1.6  Significances of the Study

The findings of this research will provide a deeper understanding of children rights to get maintenance
and enforcement while parents are separated due to different personal reasons, especially within the
Ethiopian context. Furthermore, it will also help the humanitarian experts from variety of disciplines
to recognize and advocate the necessity of child maintenance and enforcement. In spite of the fact
that, the existing national laws are friendly with Children’s rights, these laws governing the rights of
children are kept in a scattered way. For the sake of effective implementation of children’s rights, this
study will give clues to enact child bill or act which specifically deals with the rights of the child,
because this act will be crucial or vital not only to cover substantive rights of children in suitable way
but also to establish institutional frameworks essential for the full implementation and realization of
children’s rights. Moreover, the result of the findings of this research paper will serves as building
block for any interested individuals, professionals or groups who are interested and willing to carry
out further and detailed studies on related topics. And it could help somehow to imitate policy

concerns, which are necessary to tackle the problems of children after parents are separated.
1.7 Limitations of the Study

Since the research area is far away from my residence, there were financial constraints for
transportation and accommodation fees. Though interviewing the participants such as judges, public
prosecutors, and social workers was managed, it was difficult to access the court decided cases on
child maintenance. Moreover, when | was about to complete gathering all the necessary data from all
of the respondents the country enacted a state of emergency due to COVID-19 pandemic so this
hindered me a bit, however, with an exertion of time and resource, and participants willingness, |

managed to collect all the available and reliable data for the study.

1.8 Operational Definitions of Key Terms

Child: Biologically, a child is a human being between the stages of birth and puberty. The legal
definition of child generally refers to a minor, otherwise known as a person younger than the age of

majority. (The free dictionary.com. retrieved 5 January 2013)
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Court: is the judicial branch of government that has the responsibility for conducting fair, and
impartial trials that determine the innocence or guilt of accused persons. (Working Together to

Address Issues Concerning Persons with Developmental Disabilities” 2" Edition, 2006

Child Maintenance: is an ongoing, periodic payment made by a parent for the financial benefit of
a child following the end of a marriage or other relationship, it is paid directly or indirectly by a non-
custodial parent to the custodial parent, a caregiver, a guardian or the state. (www.gov.uk. Retrieved
16 March 2018)

Convention is an agreement between sovereign states for regulation of matters affecting all of them.

For example, the UN convention on the rights of children.

Custodial Parent is a parent having sole or primary legal right to take care of a child (such as a child

whose parents are divorced).
Defendant: a person who is being sued or accused of a crime in a court of law.

Enforcement: is to make a law active or effective, to make sure that people do what is required by a

law.

Non-Custodial Parent: of or being a parent who does not have sole custody of a child or who has

custody a smaller proportion of the time.

Pro bono: being, involving or doing professional legal services donated especially for the public

good (pro bono work).
1.9 Thesis Structure

This thesis consisted of five chapters, the first chapter gives the general background of the study,
statement of the problem, research questions, objectives, scope and limitations of the study and
operational definitions. Chapter two provides review of the related literature on the matters of
children right to get maintenance and its enforcement from global, regional, and national levels.
Chapter three discusses, and justifies the methodologies used for the study which involves research
design, study population and sampling, data collection instruments and methods, data analysis and
also some ethical issues. The findings from the key informants, in-depth interview informants, client
informants, court decided cases and documents presented, analyzed and interpreted in chapter four,

the final chapter has conclusions and recommendation.
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CHAPTER TWO
LITERATURE REVIEW

This section briefly discusses about the general concept of child maintenance, the best interest of the
child, and the rights of children to get maintenance under major international, regional and regional
human rights instruments, the experiences of Child Maintenance System (legal and institutional

frameworks) in Anglo Saxon and Nordic Countries, the United States of America, and Ghana.

2.1The General Concept of Child Maintenance

For the purpose of child maintenance, parents’ definition is, the child’s biological parents (mother or
father) as well as adoptive parents. (Nick. W, 2006). Parenthood and parental responsibility are very
important to understand the concept of being parent. (ibid) The focus of parentage is on the actual or
presumed genetic link between the parent and child; parenthood is concerned with the ongoing status
that an adult has in relation to a child; whilst parental responsibility is really a sort of trusteeship over
the child. (ibid)

There is no working definition of child maintenance which can serve for all, but for the purpose of
this thesis the researcher has taken the definition given by Anna Cordon, for her, “a child maintenance
regime was the system under which parents meet their formal financial liabilities in respect of
children with whom they did not live.”(Anne. C, 2001, p. 292.)

In the broadest sense, child maintenance is defined as “a regular contribution from a non-resident
parent towards the financial cost of raising a child, usually paid to the parent with whom the child

lives most of the time.” (ibid)

Child maintenance includes the child’s basic living needs: such as housing, food, clothing expenses,
as well as medical cost, education, after school activities, and vacations. (Nick. W, 2006) Therefore,
it integrates almost all basic rights of a child such as the right to food, education and health. Thus
safeguarding this right means facilitating the child to lead joyful and healthy life.

Children need the support and love of both parents. When the spouses live together it is quite known
they share the responsibility of upbringing of the child. However if they are separate, it is only the
parent living with the child or the custodial parent that takes this responsibility. (ibid) This adversely
affects the lives of the child and the custodial parent which usually led them to poverty. Child
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maintenance policy has been developed to secure the living standards of children after parental
relationship dissolution with the objective that child maintenance will reduce the poverty of children

whose parents do not live together. (Mia. H, 2011)

Every parent married or not has a legal duty to pay for the support of his or her child. Both parents
share the responsibility to pay for the support of their child. This is true, even if there was no marriage,
if the noncustodial parent is not involved in the child’s upbringing and even if the parent is a minor
when the child is born. (Mary L. B, 2004) For example, in case of a minor parent an Illinois court has

rendered the following decision:

In one Illinois case, a father who was 15 years old at the time his child was born to his
girlfriend argued that because he was a child himself, he should be protected from having to
pay child support. The court rejected this argument, finding that the child’s right to support
outweighed the parent’s right. (ibid)

This decision of the Illinois court obviously shows how much emphasis is given for the maintenance
rights of the child.

The responsibility for the child is not based on marriage and partnership but rather on parental
obligation towards the child. From the parental point of view, it is the legal responsibility of both
parents to take charge of the child’s care, education and maintenance in accordance with their

abilities, regardless of whether the child is in the care of one or both parents. (Mia. H, 2011)

Child maintenance schemes have become more important with the growing number of divorces and
the increased prevalence of lone-parent families across countries. (ibid) Further, it is well
documented that lone parents and children living in lone-parent families have a high likelihood of
poverty and deprivation across countries. (ibid) This suggests that child maintenance is an important
source of income for lone parents. Increased emphasis on child maintenance should be viewed as a
means of decreasing child poverty rates for lone-parent families thereby lessening the negative effects
of lone parenthood. (ibid)

The best interest of the child means considering the child before a decision affecting his/her life is
made. The principle of best interest of the child is the priority to be given to matters affecting the
welfare of the child. (A. Glenn Mower, 1997).This is a principle that has established itself through
all matters and legislation affecting the well-being of the child. The CRC article 3 provides that in all
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actions concerning children whether undertaken by public or private social welfare institutions, courts
of law, administrative authorities or legislative bodies the best interests of the child shall be a primary

consideration.

Problems relating to child maintenance can have a huge impact on the lives and wellbeing of families
even more so when times are hard and it is important that practitioners are aware of the resources that
are available to help with this. (ACPF, 2011). Most court files clearly show that decisions on child
maintenance are decided arbitrarily without considering the best interest of the child. (ACPF, 2011).
Therefore, it is mandatory for the judicial system whenever deciding matters in relation to child
maintenance to take in to consideration this basic principle.

Even though lack of economic support from child maintenance is disadvantageous for lone parent
families, significant attention is not given to the financial support received from non-custodial
parents. (Mia H, 2011) It is obvious that the lack of economic support from this source may be a
specific risk factor for lone-parent families. (ibid) If lone parents could receive an income from the
child’s non-custodial parent it might potentially reduce child poverty among lone-parent families.
(ibid)

Many studies indicate that the interest of child in a post separation situation are generally best served
when children can maintain continuing and frequent contact with the non-custodial parent and that
parent pays child maintenance. (ibid) Therefore the importance of effective enforcement of the right

of a child to get maintenance is indisputable.

2.2 The Concept of the Best interest of the Child

The formal legal definition of a ‘child” as @ minor means a young person who has yet to attain the
age of 18 years.(Nick. W, 2006) When we come to the definition under Ethiopian law, “Ethiopian
laws make use such terms to children as minors, infants, young workers or young persons”.
(Girmachew & Yonas, 2014). The Revised Family Code defines a minor on article 215 as; a minor

is a person of either sex who has not at wined the age of eighteen years.

At the present time, the concept of the best interest of the child become popular in many countries
across the world . Therefore countries start operating towards promoting the best interest of the child

and for this end different international laws have been signed between countries.
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There are number of international legal instruments that specifically provide for best interest of the
child as a legal norm. So as part of international community, Ethiopia also ratified the two most
important international laws such as the United Nations Convention on the Rights of the Child, and
the African Charter on the Rights and Welfare of the Child. These two instruments are comprehensive
treaties which recognize civil, political, economic, social and cultural rights of children
(Girmachew.A and Yonas, 2014).

In addition to devoting one whole article on children’s right on article 36, the FDRE constitution
emphasize on the recognition to international laws on article 9(4) as follows; all international

agreements ratified by Ethiopia are an integral part of the law of the land.

Even though Ethiopia ratified CRC and ACRCWC and included them as fundamental parts of the
law of the land, the country didn’t promulgated CRC and ACRWC in its official law Gazette, the
Negarit Gazeta. And the frailer to publish these international instruments in the official Gazette has
been the cause or stumbling block for their enforcement before the law. (Girmachew A, and Yonas,
2014). And this is because in order to be applied in domestic level these instruments should be

published in Negarit Gazetta.

As courts are the upper guardians of minor children the cassation bench of the Federal Supreme court
passed a landmark decision on November 6, 2007 which solve this dilemma. The court based its
argument on Article 3 of the United Nations (UN) convention on the rights of the child (CRC), when
revising the decision passed by lower courts on a certain child custody case. “The cassation court has
set precedent by recognizing the principle of best interest of the child as the fundamental standard to
be considered when deciding the issue of child custody and other concerns that affecting the welfare
of children”. (Press release by children’s legal protection center Feb. 15, 2008) and children’s legal

protection center recognized this judgment as a mile stone for best interest of the child.

By the virtue of proclamation 454/2005 as interpretation of the law by Federal Supreme court decision
with not less than five judges carries the force of law. By now the cassation bench of federal Supreme
Court has rendered various decisions relying on these international instruments. (Girmachew.A and
Yonas, 2014).Therefore courts of law at federal and regional level are following the lead of this land
mark decision. And after this decision based on relevant provisions of the CRC and ACRWC different

courts argued based on best interest of the child to pass their decision.
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2.3 The Rights of Children to get Maintenance under (Major) International
Human Rights Instruments
2.3.1 The Convention on the Rights of the Child (CRC)

CRC was adopted by the United Nations General Assembly on November 20, 1989 and after a ten-
year preparatory period it was opened for ratification January 26, 1990. By September 2, 1990 it had
received the 20 ratifications required for its entry into effect. (A. Glenn M, 1997).

Its framework is very much on children’s rights rather than the duties owed to children by others. The
strength of the rights formulation is its recognition of humans as individuals worthy of development
and fulfillment. (Nick W, 2006)

Article 6(2) of CRC declares that state parties shall ensure to the maximum extent possible the
survival and development of the child. Similarly article 27(1) of CRC requires contracting states to
recognize the right of every child to a standard of living adequate for the child’s physical, mental,
spiritual, moral and social development. In any event, Article 27(2) of the convention specifies that
the child’s parents or others responsible for the child have the primary responsibility to secure, within

their abilities and financial capacities, the conditions of living necessary for the child’s development.
Article 27(4) of the convention on the right of the child provides that;

State Parties shall take all appropriate measures to secure the recovery of maintenance for
the child from the parents or other persons having financial responsibility for the child, both
within the State Party and from abroad. In particular, where the person having financial
responsibility for the child lives in a State different from that of the child, State Parties shall
promote the accession to international agreements or the conclusion of such agreements, as

well as the making of other appropriate arrangements.

There are different arguments on the extent of the responsibility of parents and state party. The
convention in the allocation of jurisdictional line between the parents and the state in the matter of
the respective rights, duties and responsibilities has no clear demarcation line. (A. Glenn M, 1997).
Rather it tries to strike a role balance that provides the role of parents and states to effectively serve
the best interest of the child. (ibid). This balance is sought through provisions designed on the one
hand to protect the rights of parents and others responsible for a child’s welfare and on the other hand

to provide basis for state intervention in to family affairs.(ibid).
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These provisions reflect two propositions: first the child's well-being normally is best served through
the assumption by parents or legal guardians of primary responsibility for the child, second there are
and will be times and circumstances when parents or others in a legal position to do so cannot or will
not adequately discharge this responsibility when this situation arises, intervention by the state in the
best interests of the child is both necessary and desirable.

The convention establishes the principle that the wellbeing of the child is the responsibility of both
parents and states parties. Article 27 of the convention is concerned to the right of every child to a
standard of living adequate for the child's physical, mental, spiritual, moral and social development.
Paragraph 2 under the same article continues with the statement that the parents or others responsible
for the child have the primary responsibility to secure, within their abilities and financial capacities,
the conditions of living necessary for the child's development. (ibid). The place of a state party in this
regard then is noted in Paragraph 3 which commits states parties to take appropriate measures to assist
parents and others responsible for the child to implement the right to an adequate standard of living
and shall in case of need provide material assistance and support programs, particularly with regard

to nutrition, clothing and housing. (ibid).

It can be expected that the interpretation given at any time to the balance struck between the respective
roles of parents or guardians and the state will reflect particular biases. (ibid). Those who view with
alarm any program, policy, or legal instrument that bestows significant powers on the state and its
agencies undoubtedly will place particular emphasis on those passages in the convention that call for
certain state actions on behalf of the child and see them as encouraging governmental intrusion into
family relationships. (ibid).

2.3.2 The Hague Convention on Child Support and other forms of Family

Maintenance

The Hague Convention on the International Recovery of Child Support and Other Forms of Family
Maintenance is a multilateral treaty governing the enforcement of judicial decisions regarding child
support and spousal support extraterritorially. In 2007, the Hague Conference on Private International
Law finished a work on a new multilateral convention on the enforcement of child and spousal
support. It is one of a number of conventions in the area of private international law. The convention

is open to all states as well as to Regional Economic Integration Organizations as long as they are
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composed of sovereign states only. The convention entered into force on 1% January, 2013 between

Norway and Albania.

This convention shall apply to maintenance obligations arising from a parent-child relationship
towards a person under the age of 21 years according to article 2 of the convention. However,
contracting states can make reservation to this provision to persons who have attained the age of 18
years. Contracting state which makes this reservation shall not be entitled to claim the application of
the convention to persons of the age excluded by its reservation. As per article 15 of this convention
up on certain conditions free legal assistance for child support applications shall be provided by the
contracting states.

2.4 The Rights of Children to get Maintenance under Regional Human Rights
Instruments
2.4.1 African Charter on the Rights and Welfare of the Child

According to Article 18 of the ACRWC, family is the basis of the society thus it shall enjoy protection
and support from the state. The article continues under its sub article two stating that during marriage
or after dissolution the state should have taken the necessary steps to ensure equality of rights and
responsibilities of spouses and the protection of the child. Article 18(3) of the charter clearly provides

that no child shall be deprived of maintenance by reference to the parents' marital status.

As per Article 19 (1) every child has the right to enjoyment of parental care and protection. The
primary responsibility of upbringing and development of the child is on the parents and other persons
responsible for the child according to article 20 (1) of the charter. In addition to this under article 20
(2) (b) of the same charter, parents are responsible to secure within their abilities and financial

capacities conditions of living necessary to the child's development.

State parties in accordance with their means and national conditions are legally obliged to assist
parents and other persons responsible for the child and in case of need provide material assistance
and support programs particularly with regard to nutrition, health, education, clothing and housing

according to article 20 (2) of the charter.

Though the ACRWC provides the rights of the child to the enjoyment of parental care and protection,
the legal enforcement of women’s and children’s rights under family law in the countries of sub-

Saharan Africa has generally been weak. (Siobhan E. Laird, 2011). Enforcement of the law is a
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persistent problem across the sub-Saharan region principally due to the failure to translate
constitutional rights into enforceable legal provisions, widespread corruption among the police and
judiciary, poorly resourced law enforcement agencies, and problems of access to formal justice
institutions. (ibid)

The case study which is conducted in Ghana shows that among various difficulties to enforce child
maintenance agreements include the incompatibility between legislative provisions that require cash
payments in a context of subsistence farming and integrated household livelihood strategies that

involve material, not financial exchange. (ibid)

This indicates that the enforcement of child maintenance policy and effective enforcement of laws
regarding child maintenance is essential in Africa especially in sub-Saharan region in which Ethiopia

also found.

2.5 Child Maintenance System in Anglo Saxon and Nordic Countries, the United
States of America, and Ghana

2.5.1 Child Maintenance System in Anglo Saxon and Nordic Countries

Child maintenance scheme can be classified in to two groups. These are the Anglo-Saxon countries
system including United Kingdom, United States and Canada and Nordic and Central Europe
countries system including Denmark, Finland, Norway and Sweden and Germany. (Mia. H, 2011).
In the former countries system child maintenance is seen as a legal parental obligation, whereas in

the latter countries system child maintenance is seen as a matter of social policy. (ibid)

The Parental obligations after separation or divorce vary among countries, in Anglo-Saxon countries,
the state is acting to enforce family obligations between parents and children. In the Nordic and some
Central European countries if the parent obliged to pay neglects to pay at least a portion of the
maintenance is ensured regularly by the state. All Nordic and some Central European countries
including Denmark, Finland, Norway and Sweden and Germany have a guaranteed maintenance
system in place through which the state guarantees that alone parent receives minimum financial
support for the child. (ibid)

In accordance with the enforcement of child maintenance obligations and penalty provisions used in
the event of noncompliance, different countries mandated institutions to accomplish this task.
(Christine. S and Jacqueline. D, 2009)
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In this respect there are three maintenance regimes which are identified as operating: court, agency
and hybrid.

In Austria, Belgium, Canada, France, Germany and Sweden courts have the main responsibility for
the enforcement of formal child maintenance obligations. However, there were differences in how
they accomplished this. In many cases, courts are automatically involved in the determination of child
maintenance when parents are divorcing; for example France. In most countries they also acted to

ratify agreements made by parents who were separating rather than divorcing. (ibid).

In Australia, Denmark, New Zealand, Norway and the UK an administrative agency is responsible
for assessment, collection and transfer of child maintenance payments. These countries represent the

agency model.

In Finland, the Netherlands and the US responsibility for the enforcement of child maintenance
obligations lay with several institutions, for example with the municipal welfare board and/or the
court which represent the hybrid system. (Christine. S and Jacqueline. D, 2009)

In comparison to courts, agency driven systems were identified by country experts as having many
advantages including: more consistency across cases, greater transparency, simpler and more efficient
administration, reduced levels of parental conflict due to decisions being made by a neutral third
party, and relative ease of access for both parents even if one is unwilling. However, it is not straight
forward to identify one type of system or enforcement power as being more effective at generating

compliance than another two. (ibid)

Child maintenance enforcement is either through voluntary agreements of parents or court order.
Voluntary agreement is when the paying parent and the custodian agree about the amount of child
support to be paid. Court orders for child maintenance that states how much should be paid to the
custodian, and the order can be registered with Child Support Agency.

(www.ird.govt.nz/childsupport/).

In New Zealand the parents can register a voluntary agreement with child support agency. This
agency receives a valid application to register a voluntary agreement, then collect the payments and

pass them on to the custodian. (ibid)

The agency administers voluntary agreements up on fulfillment of certain conditions, that both parties
should agree on the amount to be paid to support their child, that the voluntary agreement needs to
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be in writing and signed by both parties, that made between the paying parent and the custodian, that
the payments made should be qualifying for the child, that the payments should be regular and has
easily determined annual rate and finally all parties (custodian and paying parent) and the child must

be either New Zealand citizens or ordinarily resident in New Zealand. (A. Glenn Mower, 1997)

Commonly states encourage parents to come up with their own private agreement concerning about
child maintenance, the reasons behind encouraging parents to come to a private agreement about child
maintenance are to encourage harmonious relations between parents and limiting the scope of state
involvement in family life. (Christine S and Jacqueline D, 2009). The social benefit status of parents
also impacts on whether they can make private agreements. Parents who are in receipt of social
support benefits in the UK, USA, Australia, the Netherlands, New Zealand, and Canada can have

their ability to come up with private agreements about child support. (ibid)

2.5.2 Experience of Child Maintenance System in the United States of
America
2.5.2.1 Child Maintenance under the United States of America Law

Regarding to child maintenance, the United States is categorized among the Anglo-Saxon countries
system. For these countries, child maintenance is seen as a legal parental obligation. The
responsibility for the enforcement of child maintenance obligations is given to court and agency. (Mia
H, 2011)

The United States has a federal government framework, the law governing child support in the United
States varies state-by-state and tribe-by-tribe among Native Americans, each state can determine its
own method of calculating support. (Michael M.C., 2012).

There is a mechanism to interstate enforcement of child support. The federal government has, through
various programs, attempted to coordinate interstate support. The Uniform Reciprocal Enforcement
of Support Act (URESA) was created in order to assist a custodial parent in enforcing a child support
award across state lines. Its primary purpose is to secure support payments for dependent children
whose legally obligated parents have left the state that ordered they pay support. These acts generally
contain provisions for cooperation and reciprocal enforcement so that if state A and state B pass
similar statutes each is likely to provide the other with whatever assistance it may require to enforce

its provisions when residents move from state A to state B or vice versa. It provides that once an order
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of support is set initially by one state and the parent moves to another state, the responding state will

not change the order but will enforce it in the same amount previously set by the initiating state. (ibid)

2.5.2.2 Institutional Framework of Child Maintenance in the United States

of America

In 1975 Congress approved Title IVD of the Social Security Act. Title IV-D was responsible for the
development of a federal enforcement agency known as the Office of Child Support Enforcement
(here in after the agency). It also empowers each state to establish local offices for child support
enforcement. (Marcia M and Joel F, 1997). The services that became available under the Title I\V-D

program include:

1. Parent locator services (to locate parents who disappear without fulfilling child support

obligations;

2. Paternity (or parentage) establishment (to help determine who the financially responsible parents

are);

3. Modification of support mechanisms (to keep awards current with the needs of the children and
the ability of the parents)

When the non-custodial parent fail to fulfill his/her obligation, child support awards can be enforced
through different mechanisms including income or wage assignments, direct wage withholding, tax
refund intercepts, attachment of property, liens on property and trustee process bank account, stock
brokerage account, or other liquid asset that is within the control of a third party. (ibid) The 1996 Act
required employers to report details of all new employees they hired to a central registry, this
reporting of new hires used to facilitate in locating the child support debtors. (Nick W, 2006).
Additional remedies that might be available particularly against self-employed and professional
parents who neglect child support include revocation of professional or occupational licenses or
mandatory credit bureau reporting, attachments and liens on property may be possible when a

delinquent parent is self-employed and it is difficult to reach income in other ways. (ibid)
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2.5.3 Experience of Child Maintenance System in Ghana
2.5.3.1 Child Maintenance under the Ghana Laws

The Government of Ghana ratified the CRC in 1990. The Ghanaian constitution article 28 is devoted
to the rights of the child and gives power to the parliament to enact laws that ensure natural parents
provide every one of their children from conception to age of at least 18 a special measure to care,
assistance and maintenance necessary for their development. This provision granted the rights of the

child from the time when the child is in the womb of the mother and to at least the age of 18 years.

Ghana have a children act called The Children’s Act 1998 (Act 560). The content of the Act rests on
the welfare principles that recognize the interest of the child shall be central in all matters concerning
the child. The Act defines a variety of institutions and individuals and the mechanisms for
implementing these noble objectives for the betterment of the status of children in Ghana. The duty
to provide maintenance to children is specifically dealt with in sections 47-60 of Act 560. As it is
provided under section 47 of the Act, the duty to provide maintenance to children is imposed on
parents or other legally liable persons to supply the necessary resource to their health, life, education
and reasonable shelter. Act 560 extended maintenance order to the mother of the child during her
pregnancy. As it is clearly provided under Section 51 of the Act, Family Tribunal may award
maintenance to the mother of a child whether married to the father or not where the father of the child
has been identified and the maintenance shall include the following:

(a) Medical expenses for the duration of her pregnancy, delivery or death of the child;

(b) A periodic allowance for the maintenance of the mother during her pregnancy and for a further

period of nine months after the delivery of the child; and

(c) The payment of a reasonable sum to be determined by the family tribunal for the continued

education of the mother if she is a child herself.

This clearly shows the right of the child to get maintenance is guaranteed even during the period of

conception.

According to section 48 of Act 560 the Family Tribunal receives petitions for maintenance by the

child’s custodian, a probation officer, a social welfare officer, the child by a representative or a next-
of-kin.
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Refuse to supply child maintenance is an offence under this Act and is liable to a fine not exceeding

c2 million or a term of imprisonment not exceeding six months or to both.

The Criminal Code of 1960 contains a number of provisions aimed at protecting the moral and
physical welfare of children. In relation to child maintenance, article 29 provides that parents and
guardians are under a duty to give access to the needed resource of health and life to children under

their control.
2.5.3.2 Institutional Framework of Child maintenance in Ghana

In Ghana the district court is the judicial institution given jurisdiction over child maintenance matters.
To facilitate access to the court, the Act under section 61 allows for application fees to be waived.
Other non-judicial institutions whose activities may border on child maintenance are the Department
of Social Welfare and the Child Panels. (Ahmed B,2011)

Social welfare officers are designated in all districts and their job is enforcing Act 560. The court can
request for social enquiry report before the decision of child maintenance. A social enquiry report on
the issue of maintenance prepares by the probation officer or social welfare officer and the court
should take in to consideration the social enquiry report in any order. (ibid)

Child Panels are established in each district and there may be more than one pane, they have non-
judicial functions to mediate in any civil matter concerned with the rights of the child and parental
duties. District assemblies are mandated to ensure that the above mentioned institutions exist and

function effectively. (ibid)

2.6 Protection of the Rights of a Child to get Maintenance under the Ethiopian
Child policy and Legal Framework

As per the Central Statics Agency( CSA) national census report of 2008, children below the age of
18 years constitute 52.9% of the population, which means half of the population is children.(reports
of FDRE to UN, (2006 — 2011) This indicates that there is a huge responsibility on the part of
government regarding the rights of children.

2.6.1 The Child Policy of the Federal Democratic Republic of Ethiopia

Ethiopia does not have a comprehensive child-specific policy in general or child maintenance policy

in particular yet. However, issues of children are dealt in the 1996 Social Welfare and Developmental
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Policy of the Ministry of Labor and Social Affairs (MoLSA). The Policy brings within its spell a
fairly large number of vulnerable groups for enhanced and specific protection ranging from children
to the elderly, from women to the youth and the disabled. (Zewdneh. B, 2008)

The federal ministries responsible for the sectors and sub-sectors relevant to child rights not only
undertake responsibilities for the realization of specific rights but also exercise monitoring and

information management mandates.

The Ministry of Women, Children and Youth Affairs (MoWCYA), formerly the Ministry of
Women’s Affairs (MoWA), is the core executive body mandated for the rights of women and
children. Moreover MoWCYA is the leading agency for implementing the policy framework on

women’s and children’s issues. (ibid)
2.6.2 Age and Birth Registration of Children under Ethiopian Law

The Civil Code of 1960(civil code here in after) article 198 defines the word child as a "minor" of
either sex who has not attained the full age of 18 years. Although the age of attaining majority is 18
years, for specific purposes a child may be emancipated at an earlier age for marriage. In the same
way under the provisions of the RFC article 215, a child or minor is defined as a person of either sex
who has not attained the full age of eighteen years and article 7 (2) of the same code states that the
Minister of Justice may, on the application of the future spouses, or the parents or guardian of one of
them for serious cause, grant dispensation of not more than two years. The FDRE Criminal Code of
2005 (here in after the criminal code) article 53 classifies children into three age groups using ages 9
and 15 as thresholds for criminal responsibility while age 13 appears to be an important landmark in
the classification of victims. The Labor Proclamation No. 377/2003 uses age fourteen as a reference

for employment.

According to the CRC, birth registration is a primary right of considerable vital importance as it is
the base for the protection of other child rights and is remarked that where the right to birth
registration is not recognized, a child is virtually non-existent.( Zewdineh B, 2008) One cannot
meaningfully talk of other child rights, where the child’s birth is not legally acknowledged through
registration, which are largely derivative as they are based on birth registration. (ibid) The CRC
accords a pride of place to this right as one cannot aspire to claim other child rights before this right

is duly acknowledged and implemented.(ibid) In sum, before the proper birth registration is done to
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acknowledge the status of a new-born child, other rights are legally invisible and marginalized.(ibid)
Appropriate birth registration system is very important in case of enforcement of child maintenance
rights because commonly, minors are in need of maintenance without any requirement. The Ethiopia
legal frame work provides that there should be birth registration both in the civil code and the RFC.
Failure to declare the birth of an infant is an offence. Under the Criminal Code article 656(1) omission
to register the birth of an infant as prescribed by the law to the offence of civil status is punishable
with fine not exceeding five hundred birr or simple imprisonment not exceeding one month.
Regardless of the clear legal provisions of the Civil Code and the RFC which established a national
Birth Registration System and an office necessary to carry out the task of registration (the office of
civil status) is not yet set up and an appropriate vital statistics registration system has not yet been
installed.(ibid) As a result of the neglect of birth registration system in Ethiopia protection of child
rights like the right to have a name and nationality, the right to know parents and get their care
including getting maintenance are being affected.(ibid) This is because providing child maintenance
is a legal obligation of parents towards their children. If the child’s age is not well documented and
if a dispute as to the age of the child arises, there may not be sufficient evidence to show his age

which will lead to losing his/her right of getting maintenance.
2.6.3 Child Maintenance under Ethiopia Law

Ethiopia does not have a Child Bill of Rights unlike some Africa countries such as Kenya, Uganda
and South Africa, a consolidated child law is chosen for in many African countries in the very reason
to harmonize international instruments with domestic legal systems and to customize the instruments

in the light of the country’s realities. (Zewdineh B, 2008)

A Child Act unifies the various child-related provisions. (ibid) The Act, if promulgated, would serve
another useful purpose in the overall scheme of protection of children’s rights. The law could assign
and allocate responsibilities to the various organs working in the area of child rights thereby
minimizing the duplication and the related with power disputes. (ibid) Though many experts
recommend the enactment of consolidated child bill by taking in to consideration the best experience

of other African countries like Ghana, it doesn’t become realize in our country still now. (ibid)

In Ethiopia children rights matters are covered by laws scattered in different laws such as the FDRE
Constitution, RFC, the Criminal Code, the Labor Proclamation, other laws and international

instruments ratified by Ethiopia. These laws do not only cover a range of substantive child rights
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related issues, but they also address (though insufficiently) some relevant institutional frameworks

necessary for the full enforcement and realization of children’s rights. (The ACPF, 2013)

Ethiopia is signatory to many international human rights instruments which address issues of children,
including the CRC acceded on 14 May 1991 and it was proclaimed by Parliament on 19 January
1992, the ACRWC on 4 July 2004, the Convention on the Rights of Persons with Disabilities (CRPD)
on 7 July 2010, International labor organization (ILO) Conventions No. 182 on the Elimination of
the Worst Forms of Child Labor, and No.138 on Minimum Age of Employment. Since Ethiopia has
ratified these international human rights instruments, it is obligatory to enforce these rights of children
mentioned under those international instruments.(ibid) Because international human rights
agreements ratified by Ethiopia are considered part and parcel of the human rights chapter of the

FDRE Constitution for the purpose of harmonization.(ibid)

The FDRE Constitution has devoted more than a third of its provisions to human and democratic
rights protection. It has incorporated full of individual and group rights and specific protections to

vulnerable groups such as children and women. (ibid)

Acrticle 36 of the Constitution is exclusively devoted to the various aspects of child rights protections
that are in harmony with the international human rights obligations Ethiopia is a party. According to
article 36(1) (c) of the FDRE constitution, every child has the right to know and be cared for by his
or her parents or legal guardians. This means both parents are responsible for the upbringing of the
child and they have to give maintenance for their children. In addition to this the child’s right to
survival and development is enshrined in the Constitution in terms of access to food, health care,
education and leisure. The right to get maintenance for a child is dealt within the RFC as well as in
the Family code of ANRS.

The RFC articles 219 and 220 provide that both parents have the responsibility for the proper
upbringing of their children. The obligation to supply maintenance is a typical example of legal
obligation. Therefore, those persons identified by law to discharge such obligation are bound to meet

their obligations irrespective of their consent.

Family Code of the ANRS also under article 208 provides the person bound to supply maintenance

and under article 209 a debtor shall supply to his creditor the means to feed, cloth, and to care for his
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health and education, as the case may be, in a decent manner having regard to social conditions and

local custom.

Article 209 of the same code an obligation to supply maintenance exists between ascendants and

descendants. This indicates that parents have obligation to supply maintenance for their children.

A child has the right to be maintained by his parents and parents are responsible for the upbringing
of their minor children. If a parent do not provide resources for the upbringing of a child, recovery of
maintenance payments are obligatory. The provisions of the Criminal Code enforcing these family
code provisions are also important in such case. Failure to provide child maintenance is an offence
under the Criminal Code. As it is provided under article 658 of the code anyone who has legally
bound refuses or omits to provide maintenance is punishable up on compliant with fine or simple

imprisonment not exceeding six months.

The obligation to supply maintenance is a legal duty which can be terminated up on certain condition.
Avrticle 210 and 211 of the ANRS family code provides that the obligation to supply maintenance
ceases to exist based up on two conditions. Firstly, when the marriage which created the affinity is
dissolved by death and secondly, when the creditor has committed or attempted to commit a criminal
act on the life of the maintenance provider, his spouse, descendants and ascendants. However, there
are other reasons which are not covered by the family code perhaps which can terminate this
obligation. This includes the agreements of both parties may terminate such relationship without
affecting the mandatory provisions of the law. The ability of the creditor to earn his/her livelihood is
also another reason to terminate the obligation.(ibid) When it is possible to show that the creditor is
in a position to earn his livelihood or has acquired enough means to sustain his/her life, there is no
reason that makes the obligation to continue. Finally inability of the debtor to discharge the obligation

such as being behind bars and drought may terminate the obligation. (ibid)

2.7 Studies on a Child Right to Maintenance and Enforcement

Child maintenance schemes differ substantially across countries in terms of underlying philosophy,
structures, rules and organization, and in particular their very different outcomes (Meyer et al. 2011).
According to him, Family laws regarding child maintenance policies in Nordic countries assume that

the legal duty to provide for children rests with both parents and parents are, in most cases, under an
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obligation to support their children even if they are separated or divorced or have never lived together

as a couple (Eydal and Kroger 2010).

The principle is that, every child has the right to be adequately provided for and that child maintenance
is the right of the child. Both parents are responsible for the child’s maintenance in accordance with
their abilities, regardless of custody and residence arrangements. Furthermore, supporting children is
seen as a collective responsibility and this means, at least a portion of the maintenance is usually
ensured by the state if the non-resident parent does not pay maintenance. Guaranteed maintenance
ensures the regularity of at least a portion of entitlement and it emphasizes the right of the child to

receive support from the state when parental support is not forthcoming (Skinner and Davidson 2009).

The other study which was conducted by Raymond. A et al, 2004 on Child Maintenance in Plural
Legal Systems in Ghana revealed that, there is a rising incidence of failure by parents, mostly men,
to maintain their children. Claims made are often for money for the payment of school fees, medical

expenses, feeding, clothing and general upkeep of the children.

Their findings showed that almost 100% of the complainants in child maintenance cases were found
to be women. This trend clearly confirms that the general perception that women tend to bear a
disproportionate burden of the maintenance of children, especially where the children are born in
non-marital or informal unions or in the event of death of a spouse, divorce or separation. Most of
the women who registered complaints in child maintenance cases were women who were left with
custody of children born out of non-marital relationships. Some of the clients in child maintenance
cases were also women who had been left with custody and sole responsibility of children upon
divorce or separation from their spouses. Especially with regard to indigent women and women from

low-income groups, this places an intolerable burden on them.

In marital relationships, problems of maintenance were found to arise mainly where there were
marital problems between the spouses. In many cases, men refused to maintain their children as a
form of punishment for their wives. Many of the claims for child maintenance were therefore found

to be coupled with applications for assistance with the solution of marital problems. (ibid)
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The study noted a general trend of an increasing number of men unwilling to or incapable of
maintaining their children. As a result, an increasing number of children are being compelled to
discontinue their education in order to engage in petty trading so as to decrease the financial burden
on their mothers, and to contribute to the running of the home. The persistent refusal or failure by

parents to provide maintenance for children is a gross violation of the rights of the child. (ibid)

The study found that most of the cases of default in the maintenance of children and in complying
with settlement agreements or maintenance orders stem from the poor financial conditions of the
men against whom such orders are given. Others simply refused to maintain their children for a
variety of reasons. The practice of multiple fathering and procreation outside marriage accounts

significantly for the failure of most men to maintain their children.

Regarding the child maintenance enforcement, the greatest challenges faced by FIDA-Ghana in the
practice on child maintenance stem from the limitations of the existing enforcement procedures
available under the law. The study also noted that existing enforcement procedures such as the
attaching of the incomes of defaulters by the court are of limited practical value in respect of the
majority of persons who studied in the research. Experience also has shown that in many cases,
women are reluctant to go this far in compelling their partners or spouses to contribute to the
maintenance of their children. Women tend to be reluctant because of the repercussions from relatives
of the men as well as their own relatives, who tend to berate such women for getting the father of
their children arrested and humiliated on account of the maintenance of their children.

There is only few studies in Ethiopia related to children right to maintenance. One of the study in
SNNP Regional State entitled “Legal and Practical Aspects of Child Custody, Visitation and
Maintenance” (Nigussu A, 2017) revealed that the obligation to supply maintenance are core post-
divorce issues that should be resolved in order to ensure children’s wellbeing. The determination of
child custody and visitation triggers the issue of child support so that parent with less custody time
pays his/her fair share of the childcare cost to the custodial parent. He has stated clearly that, the
Ethiopian law accordingly imposes duties on parents to provide care and support for their children
irrespective of their marital status. The revised federal family laws provide that a court that decides
the dissolution of marriage also renders decision on the custody, education, health, and maintenance

of the children. In this regard, courts apply the rule of best interest of the child.
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His findings showed the gaps in the law related to child support or maintenance. Although Ethiopian
law requires a noncustodial parent to provide child support, it fails to address a number of issues such
as the amount of support to be paid, the procedure for determination of the amount, the duration of
support, and the mechanisms for its enforcement. As a result, there are variations in several decisions
of courts. Moreover, there is the need for detailed laws that embody clear and adequate provisions

regarding child custody, visitation rights, and maintenance.
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CHAPTER THREE

RESEARCH METHEDOLOGY
3.1 Description of the Study Area

Gondar town is found in central Gondar zone, Amhara Regional State of Ethiopia, and is located at
745 km from Addis Ababa to the Northwest. Administratively the town is divided in to 12
administrative areas (sub cities) which consists of 21 smallest administrative units (Kebeles).
According to the 2007 national census conducted by the Central Statistical Agency of Ethiopia
(CSA), Gondar had a total population of 207,044 with a growth rate of 4.2%, among this figure 52%
of them are under the age of 18. Based on the projection of CSA, nowadays 347, 000 people are living

in the town.

3.2 Research Design

To achieve its objectives, the researcher was relied on qualitative method/technique of research. It is
typically an exploratory research, gathers information that is not in numerical form. It is useful for
studies at the individual level, and to find out in depth the ways people think or feel. “The goal of
qualitative research is the development of concepts which helps us to understand social phenomena
in natural (rather than experimental) settings, giving due emphasis to the meanings, experiences and

views of all participants” (Pope & Mays 1995:42)
3.3 Sampling Technique

According to L. A. Palinkas, et al. (2013) purposive sampling is a technique widely used in qualitative
research for the identification and selection of information-rich cases. Purposive sampling involves
identifying and selecting individuals or groups of individuals that are especially knowledgeable about
or experienced with a phenomenon of interest. Therefore the study participants were selected

purposively.

In addition to knowledge and experience, it is essential to note the importance of availability and
willingness to participate, and the ability to communicate experiences and opinions in an articulate,
expressive manner. Therefore, this purposive selection of professional informants will help great deal.
(Ibid)
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Accordingly, as the study is qualitative research, the participants were selected using purposive
sampling which is a non-probability sampling and best fits for this specific research. “Purposive
sampling uses the judgment of an expert in selecting information rich case with specific purpose in
mind and participants of the study will be selected by their experience on the study issue. Krueger
&Neumann (2006). Therefore purposive selection of in-depth interview and key informants were

based on the participants’ availability, experience and their position.

The primary inclusion criterion of the study was targeted to include professionals from all positions
who are concerned and mandated to interpret and execute the rights of a child such as judges, public
prosecutors, experts from social work office, and women, children and youth affairs office officers.
It also includes parents of a child which have relation with the research agenda. The other inclusion

criteria of study participants were based on working experience.

The key informant participants, and in-depth interview informants were judges, public prosecutors
and social workers from Gondar Wereda court, experts from women, children and youth affairs office
of the city administration, and parents of a child in relation to the issue. The participants had been
selected purposefully for their expertise and direct involvement on children right to get maintenance
and their exposure to witness the enforcement of court’s decision. The client participants are service
users of the court and they were selected on their willingness to participate in the research and to be

interviewed.
3.4 Sample Size

The study population are children under the age of 18 who have child maintenance cases in Gondar
Wereda court, since children are under parents’ protection the interview on the issue held with the
custodial parents. Therefore, for the sampling, 2 Judges who are appointed officials to conduct court
proceeding, 2 public prosecutors who are to prove that someone is guilty of a crime, 2 social workers
who apply social work questions and issues relating to law and legal system, 2 professionals from
women, children and youth affairs office, and a police officer who is empowered by the government
to enforce the law it creates were selected. Since it is very important to study the issue from the
clients’ point of view, 10 parents of a child with child maintenance cases were involved in the study.
Therefore, there were a total of 19 participants for the interview to collect information about children
right to get maintenance and enforcement in the study area.
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For the purpose of case analysis, eight real decided cases by Gondar Wereda court were selected to

make the study more realistic.

3.5 Data Sources and Data Collection Instruments

3.5.1 In-depth Interviews

Since the study aims to explore the right of children to get maintenance and enforcement, the required
data were gathered from the angle of diverse participants. For this, in-depth interview which is

qualitative data collection tool was employed to get detail and applicable information.

According to W. Krueger (2002) In-depth interviewing is a qualitative research technique which
involves conducting intensive individual interviews with a small number of respondents to explore
their perspectives on a particular idea, program or situation. Each interviews has taken a minimum of
30 minutes to an hour. The interviews was conducted at Gondar Wereda court. The in-depth interview
helped me to get detailed information and to explore new issues in depth. It also reliefs to get more
complete picture of child maintenance and enforcement in the study area.

Yin (2011) mentioned qualitative research interviews should be open rather than closed-ended
questions. The researcher has to let participants use their own words, not those pre -defined by the
researcher to discuss topics. Accordingly, in conducting the In-depth interviews the research was
made on selected participants using unstructured type of interview which is prepared according to the

objective and the general concept of the research.

The researcher used semi structured interview to capture information about the participants profile
and open ended interview guide to solicit data on the subject matter of the study. First the guiding
instruments were prepared in English based on the research questions and then translated to Amharic
to cross check whether the questioner guide address the research questions adequately and accurately

,the Amharic version of the questioners were translated to English again by third person.
3.5.2 Review of Written Documents

| have also used the available written materials as secondary sources of data. In order to find relevant
documents for review, published documents and websites were referred at the global, regional, and
national levels. Such documents are on the areas of various legal, and policy frame works as the

FDRE constitution, international law support for children, case studies, and international journals,
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convention on the rights of the child support, law and policies related to children right to mentainance.
These documents were reviewed and analyzed specifically in accordance with their relevance to the

study.
3.5.3 Court decided Cases Analysis

Special attention have been given for court decided cases because they provide an in-depth
description and exploration in relation to child maintenance through qualitative data collection
method. Though there were thousands of decided cases in the court of law of the study area, only

cases related with child maintenance were entertained.

3.6 Data Analysis Method

The data for this proposed research were qualitative or non-numeric information, which were
collected through interview as it was planned. Hence, the collected data has presented in a qualitative
narrative form, which involved the reformulation of stories presented by respondents taking in to
account the context of each case and different experiences of each participants. Therefore the
information which was collected from interview was analyzed qualitatively and the court decided

cases have also analyzed in similar way.

3.7 Ethical Consideration

First, voluntary participation was requested based on the participants’ consent. Detail description of
the purpose of the study was provided on the first place and at the opening of the interview session.
In the consent form, it was clearly stated that, participation is fully voluntary and there is no any
negative consequence for responding to questions forwarded to. Furthermore, anonymity of their
names assured by omitting any question that identified name or other personal identifier. According
to the dictionary of Sociology, research ethics is the application of moral rules and professional codes
of conduct to the collection, analysis, reporting and publication of information about research
subjects, in particular active acceptance of subjects’ right to privacy, confidentiality and informed

consent.
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CHAPTER FOUR

FINDINGS AND DISCUSSION

4.1 Introduction

Child maintenance is very important right of the child but significant attention is not given yet. Thus
safeguarding this right is very critical as it is the parents who are legally obliged to provide
maintenance to their children. This chapter targeted to analyze the theoretical foundations and
practical applications of the existing laws and institutional frameworks for the effective enforcement
of child maintenance right in the study area. The sample cases discussed below give a better sense of
the main child maintenance complaints, the type of services provided, and the processes these
complaints go through, the amounts of maintenance awarded, the enforcement mechanisms, and how

cases are closed after the Wereda court passed decision on them.
4.2 Background of the Participants

The participants of this study were professionals who are directly or indirectly involved in children’s
human rights, and clients of the court who were claiming child maintenance or those custodial parents

with child-raising responsibilities left on them.
4.2.1 Socio-demographic profiles of Key Informants

Five key informants had been chosen purposefully, they were experienced professionals regarding
children rights related issues, currently they are serving in Gondar town Wereda court, and women,
children, and youth affairs office of the town, they are highly experienced on the children right
matters, and have first degree and/or more except the police officer, regarding gender from the total

key informants two of them were female.
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Table 4.1: Socio-demographic profiles of Key Informants

Participants’ | Gender Position Educational Work experience
code back ground on the field
Participant 1 F Judge at Gondar LL.B, LL.M 9 years

wereda court

Participant 2 M Senior public LL.B 5 years and 10
prosecutor at Gondar months
wereda court

Participant 3 M Officer at Gondar city | First degree in 6 " years
women children and public
youth affairs administration

Participant 4 F Social worker at First degree in 3 years

Gondar wereda court | psychology

Participant 5 M Police officer at Diploma in peace 12 years
Gondar police and security
commission

4.2.2 Socio demographic profiles of In-depth Interview Participants

In-depth interviews were conducted with different professionals who are concerned with children’s
right such as judge, public prosecutor, social worker and expert of women, children, and youth affairs
of the study area. The total number of participants who have participated in the in-depth interview
were 4 professionals, when we see their professional preparation three of them have first degree in
law, sociology and psychology, and one of them has masters of law, regarding gender composition,

one of the judges and the social worker were female.
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Table 4.2 Profiles of In-depth Interview participants

Participants’ | Gender | Profession Educational | Work experience on
code Background | the area
Participantl F Judge and focal person on |LL.M Syears and
matters of children at 6months
Gondar Wereda court
Participant2 M Public prosecutor at Gondar LL.B 4 years

Wereda court

Participant3 F Social worker First degreein | 3years
at Gondar Wereda court psychology

Participant4 M Children affairs’ expert at First degree in 6 Y2 years
Gondar  city  women, sociology
children and youth affairs

4.2.3 Socio demographic profiles of the clients (Custodial Parent informants)

Custodial parents are those parents of a child/children with the legal right to take care of a child or
children. In most of the cases of our country Ethiopia, the responsibility of caring and or rising the
child left on mothers after the relationship between couples terminated due to different reasons such

as divorce or separation before marriage.

Employees of the court had helped me in finding custodial parents whose cases were going through
in the due process of law at Gondar Wereda court of law, with the collaboration of them, volunteer
clients who expressed consent for the interview were selected and chosen as client participants.
Subsequently, the interviews were held with 10 mothers who were appealing to child maintenance

from noncustodial parents.

33| Page




Table 4.3 Demography of the custodial parents’ informant (clients)

Participants’ | Gender = Age Educational Livelihood Type of service

code background offered

Anonymous 1 | Female 37 6" grader Cleaner Custody
Employed in

Anonymous 2 | Female 28 Grade 10 completed beauty salon Custody

Anonymous 3 | Female 31 First degree Unemployed Custody

Anonymous 4 | Female 35 High school dropout Day labor Custody

Anonymous 5 Female 27 TVET level 1l Photo copier Custody

Anonymous 6 | Female 24 TVET level | Waiter Custody

certificate

Anonymous 7 | Female 29 Grade 10 completed Unemployed Custody
Dependent with

Anonymous 8 | Female 32 Certificate her family Custody
Assistance

Anonymous 9 | Female 30 University dropout teacher at KG Custody
Retailer ( few

Anonymous 10 | Female 33 ot grader commodities) Custody
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4.3 Discussion

As per the findings held with the in-depth interview and key informants of the research, large amount
cases of child maintenance brought before the court of law, to the police stations, justice office, and
women, children and youth affairs office of the study area. They also mentioned that all (100%) of
these cases were brought by women, which means the mothers of the child are usually the custodial
parent, and the fathers are the noncustodial parent with duties of paying fair share of the childcare
cost to the custodial parent, and the noncustodial parents have the right to visiting their child, this fact

is assured by all of the respondents.

The revised federal family law firmly states and give the authority to the court to render decision on
the custody, education, health, and maintenance of the children, therefore, the court apply the rule of
best interest of the child. Nigussu A (2017)

A report from Gondar Wereda court in 2018/19 confirmed that, in Gondar town, there were a large
number of cases related to divorce and child maintenance. In the above mentioned year, 948 cases
related to child maintenance were brought before the court of law, which was by far the highest when
compared to other civil cases. Since the divorce rate is high due to different factors, there was high
demand of seeking and getting child maintenance from the noncustodial parents to fulfill at least the
basic needs of the child, therefore, all of these creditors of child maintenance cases apply for its

execution in the study area.

According to the key informants, child maintenance is a regular support from a non-custodial parent
paid towards the custodial parent and includes the child’s basic living needs. Practically, the creditor
pays the child maintenance until the court of law closed the case. But most of the time, the next month
or year, child maintenance payment is interrupted.

4.3.1 Enforcement of a Child Maintenance Awards

The data generated from the in depth interview informants and key informants, and review of
documents revealed the following findings pertaining to the enforcement of a child maintenance
awards across the country particularly in the study area.

Practically, the most difficult part of child maintenance order is enforcing the award. Gondar Wereda
court appreciate and help parents to solve child maintenance execution problems primarily by the
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agreement of themselves. However, if the parties fail to reach on an agreement, the court rendered
decision they deemed fair by themselves. Then an application for execution of judgment will be
brought before the court of law, income or wage assignment, attachment of movable or immovable
properties and imprisonment are also the most widely used methods by the court of law in the process
of child support enforcement to execute its decision.

4.3.1.1 Enforcement by the Agreement of both parties

According to the findings from interviewing judges, when there is a potential of agreement by both
parents of a child, the court supports them to reach on possible agreement by themselves. If they
reached an agreement and the court of law gets acceptable, the court will approve the agreement as
an award and order the debtor to fulfill his /her duty, whereas, if the debtors failed to fulfill his/her
duty, the creditor will demand for the enforcement of the approved agreement, then the court of law

will send to competent administrative organ to enforce it regularly.

The public prosecutors explained in detail about enforcement of child maintenance by the agreement
of both parties, in some situations child maintenance is difficult to be enforced, for instance, some
non-custodial parents, mostly those who are engaged in informal economic activities move from one
place to another to make businesses therefore following or tracing them is cumbersome. Hence, it is
better if the child maintenance issue is regulated based on the agreements of both parties since its
enforcement is difficult to be implemented by the court decision alone. Among the organs which
work on negotiating the parents over the issues of child maintenance, the Wereda’s justice office is
the prominent one. When clients who request child maintenance come to justice office the first step
is that, the office tries to make conciliation between both parents. But, if it is not possible to come
up with an agreement, the case will be instituted before the court of law. The importance of the
conciliation is that both parties agreed up on the content of the agreement through their free will.
Thus, there is no winner and loser. It helps to smooth the relationship between them because most of

the time it is executed based on their agreement without third parties involvement.

In order to help facilitate such kind of well acceptable enforcement mechanisms by both parents,
Gondar Wereda justice office offer professional legal support for the community which is commonly
known as pro bono service (legal work for free), especially for vulnerable individuals like children,

persons with disabilities, marginalized and oppressed group of people and so on. Especially in those
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cases which are related to child maintenance, this office doesn’t require clients to bring evidence that
show there pauper. The majority of those cases are finalized by the agreement of the parties, it is the
best way to enforce child maintenance effectively in the study area. The agreement is finally
approved by the court of law. If it is not performed based on their agreement, it has the consequence
of being legally responsible.

To support this method of enforcement with evidence, Custodial parent Anonymous 5 shared her
experience of child maintenance enforcement by the agreement of her ex-husband and herself (by the

agreement of both parties) and narrated as follows:

According to her, at the time, when they got divorced she felt alone, ashamed, and felt overwhelmed
by the legal aspect of ending her marriage. The couples have a 5 year old girl, the mother has
explained me that since he is the father of her child she still cared about him but she is so much better
off without him, what she cared a lot is about the future of her child. The good thing is that her
relationship with her ex-husband has been very coordinal and they still talk and help each other in the
situations where they can, there is no raging or messy fights to make the matter even harder than it
already is. Her ex-husband is engaged in a private business and earn at least 15, 000 Birr monthly, he
is well capable of maintaining his child, which is what he does. Consequently the two parties agreed
by themselves on how much child maintenance should the father pay monthly, they agreed the father

to maintain 2000 Birr monthly, after all their agreement finally approved by the court of law.

During this process the parties have got professional legal support from the Wereda’s justice office.
This custodial parent respondent preferred this method, because, as she said, unlike the other
enforcement methods such as through the attachment of movable and immovable property and
imprisonment, this method of child support arrangement is quick and easy to set up, and help the two
parties to reach agreement up on the contents of the agreement through their free will, the process
was completely private, and it is believed to smoothen and strengthen their relationship.
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4.3.1.2 Enforcement Through Income or Wage Assignment

As | have mentioned earlier the court of law applies different methods of enforcement, however, most
of the time child maintenance awards are not enforced regularly as per the court of law decision or
order.

Among those methods of child support execution, income or wage assignment is one of the methods
of enforcement. This is a method of child maintenance enforcement in which the court of law issues
wage assignment orders to the employer of the parent without custody of a child. The order directs
the employer to make a deduction from the employs’ wages/ income. That is, the employer must
withhold a certain amount of money from the employee’s wages and set the money aside for child
maintenance purpose, then paid in person or deposited to the custodial parent’s account. According
to the information obtained from the respondent, a judge and focal person for children’s human right,
the determination and enforcement of child maintenance award is easy when the non-custodial parent

is employed at government and private organizations.

It is easy because the court order the money to be deducted by the employer from the employee's
salary/income along with all other payroll deductions. In most cases those who received maintenance
from non-custodial parents who are employed in governmental and private organizations have no
enforcement problems, they received the full amount of money in a regular manner whereas for non-
custodial parents who are self-employed and who don’t have regular payment, it is difficult to assess

and determine the amount of child maintenance and its execution is very difficult.
4.3.1.3 Enforcement Through Attachment of Movable or Immovable Property

The in depth interview informant number 1 has further mentioned the attachment of movable or
immovable property as one of the possible way to execute the court’s order. The public prosecutors
strengthen the judge’s idea “if the debtor refused to pay, it may be possible to attach the property to
secure the debt in accordance with article 379 of the Civil Procedure Code (CPC) of Ethiopia”.
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Article 379 of the civil procedure code of Ethiopia: particulars in application for attachment.

(1) An application for the attachment of any movable property belonging to the judgment-debtor
shall be accompanied by an inventory of the property to attached, containing a reasonably accurate

description of the same.

(2) An application for the attachment of any immovable property belonging to the judgment-debtor

shall contain:

(a.) A description of such property in accordance with Article 225(2) provided that where such
property is entered in the registers of immovable property, the count may require the applicant to
produce a certified extract from such registers; and

(b.) A specification of the judgment-debtor’s share or interest in such property to the best of the belief

of the applicant, and so far as he has been able to ascertain the same.
However the process of execution through attachment of the debtor property is too long.

For example, Case file number 0105175 entertained at Gondar Wereda court involves the creditor
(who is mother of three children) claims against the debtor (father) for neglecting his responsibility
of paying for the child maintenance. The court had decided that the debtor should pay 1000 Birr per
month or 300 kilogram crop per year. However, he has ceased to pay the child maintenance for
consecutive four months. The creditor brought to the court an application for execution. The debtor
was unwilling to appear before the court even if summoned to appear in accordance with the law.
Then the court gave order of arrest warrant on the debtor. The debtor was arrested and appeared
before the court of law. The court ordered attachment of his property and be sold by auction, this
process took 6 months, during those months the mother of the child was suffered and challenged
extremely to meet the basic needs of the child. Finally the creditor has received 4000 Birr and the
court of law passed order the debtor to be released. However, the court didn’t put any mechanisms

and decided nothing about the payment of the maintenance in the future.
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4.3.1.4 Enforcement Through Imprisonment of the Debtor

As the findings from the in depth interview informants indicated, in most of the cases, non-
compliance with maintenance orders is as a result of poor financial position of the person involved.
In such cases, the futility of having such persons arrested is not likely to yield any money for the
upkeep of the children, however there are also different wrong socio cultural beliefs and individual
perception towards their ex-wife and child which reason out by some noncustodial parents not to pay
the child maintenance as per the court of law ordered. In such situations, based on the custodial

parents request the court of law would order the arrest of the debtor.

According to the public prosecutors at Gondar Wereda court, imprisonment of the debtor is used as
the last resort to execute child maintenance award in the study area. In many cases, the debtors who
don’t have well known earnings raise an opposition that he/she has no money to pay at all. If the
debtor has not paid to the creditor, the court of law would order the debtor to fulfill his/her duty, if
the debtor appeared without any acceptable reasons and refused to pay, the court of law would order

the arrest of the debtor as provided under article 389 of Civil Procedure Code (CPC) of Ethiopia.
Article 389 of the civil procedure code of Ethiopia: when detention may be ordered:

(1) Where, after the examination held under Art. 386( Examination of judgment- debtor):
(@) The judgment-debtor refuses without good cause to comply with the decree: or
(b) The court is satisfied that the judgment-debtor although able to comply with the decree,
has wilfully failed to do so, the court may order the arrest of the judgment- debtor, if he
is not already under arrest, and his detention in the civil prison for a period not exceeding
six months.
(2) The provisions of Art. 388 (2) shall apply when detention is ordered under sub-article (1) of
this Article.
Nevertheless, he/she will be released if s/he is paid and assured a guarantee to pay. If s/he refused to

pay, s/he will serve up to a maximum imprisonment period of six months.

Custodial parent, anonymous 8, explains her situations as follows:

“l am 32 years old single mother who is economically dependent with my parents and currently living

with them along with my child. I had been in a relationship with the father of my child for three years,
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economically, he is working his own business and earns up to 5000 Birr monthly. We have had good
time when we were in a relationship. The problem was happened when I got pregnant, since that time
he ignored me and disappeared. Even he was not appeared when | gave birth, then my parents, elders,
and he besides his parents sat for mediation and negotiation to convince him to accept paternity but
he denied to acknowledge paternity of a child consequently he refused to maintain him. Then, after
referring clinical evidences from the hospital and witnessing to the elders word the court of law
ordered 700 Birr the child to be maintained but the creditor didn’t pay for three months, finally the

court issued the arrest of him and sentenced six months of imprisonment.”

The creditor was not happy about the court’s decision on the length of the imprisonment, she claimed
that it should be at least more than a year to show how strong is the law to the rest of the noncustodial
parents who are not volunteer to maintain their child. In addition to this client respondent,
Anonymous 1 and Anonymous 10 claimed that the maximum imprisonment of six months is not

enough and hence it will be good if the imprisonment period is increased for better deterrence effect.

Here is presented another example which is against the above mentioned custodial parents (client

respondents) opinion on child maintenance enforcement through imprisonment.

Custodial parent 2 is a 28 years old single mother who is a mother of 2 year baby girl, she works in a
beauty salon for a monthly salary of 1000 Birr, this money is not enough even to cover home rent,
life has been getting tough as much difficult as it was in the past, consequently she became unable to
meet the basic needs of her child. When she cut the relationship with her ex-husband they had
negotiated by themselves to give her 700 Birr for their child expenses monthly, at the beginning her
husband used to pay the credit fully and regularly but due to course of time, he failed to pay the
money for consecutive 3 months claiming that he is unemployed. Despite she didn’t know what to
do, she didn’t wanted to stand him under the court of law to be arrested. Instead she preferred to keep
the discussion on how to deal the payment for the upcoming time, while the discussion was going
there was mediator who was from the justice office to facilitate the process of negotiation between
the two parties. She believed that arresting the father of her child will not be a permanent solution,
because having him arrested is not likely to yield any money for the maintenance of the child, and
spoil their friendly relationship, therefore what she has done is caring for their future positive
relationship instead of letting him to be imprisoned.
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According to custodial parent number 2, arresting the father of the child should not be an important
enforcement way of child maintenance enforcement, because it would have negative impact on the
custodial and noncustodial parents’ relationship and damage their linkage bonded by their child,
therefore imprisonment of the creditor should not be used as a method of enforcement. The custodial
parents number anonymous 5, anonymous 6, and anonymous 7 also supported her opinion, which

means imprisonment is not well accepted method of enforcement on the eyes these participants.

Based on the findings from interviewing of the custodial parents, one can generalize that there is a
difference in custodial parents’ thoughts towards the imprisonment of the noncustodial parent.
Custodial parents anonymous number 8, 1, and 10 claimed that the maximum imprisonment of six
months is not enough instead the imprisonment period must be increased for better deterrence effect,
whereas custodial parents number anonymous 5, 6 and 7 claimed that imprisonment should not be
one of the options of enforcement for the sake of keeping positive and smooth relationship between

custodial and noncustodial parents.

Generally, the available options of enforcement are through the agreement of both parties, income or
wage assignment, attachment of the property and imprisonment. Here one can understand that, the
enforcement methods of child maintenance are similar to other debt enforcements. But child
maintenance is different from other debts in that it is regular payment at least until the child attained
majority, in Ethiopia case till the child closed to 18 years of age. It is also hard to execute regular
payments through the attachment of property and imprisonment. These methods are not cost effective,

takes too much time and difficult to manage.

In addition to the above mentioned enforcement methods, there are other possible means of
enforcement used by other countries. For example, in the United States, for those parents who
persistently fail to provide payment of child support, there is sanction of withdrawing the non-resident
parent’s driving license, refusal or withdrawal of passport, denial and suspension of business,
professional or trade licenses, issue wanted posters in an attempt to track down child support evaders
designed to shame defaulters in a highly visible fashion (Nick W, 2006). In the case of Australia, the
child support agency may also impose a departure prohibition order to prevent the liable parents from
leaving the country (Ibid).
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In fact, the enforcement of child maintenance award is not an easy task in the developing countries
like Ethiopia. However, in order to execute it effectively, it needs to take such measures taken by the
above mentioned countries and there should be these kinds of methods of enforcement of child

maintenance in our legal system too.

For example, case file number 0115168 at Gondar Wereda court involves a claim made by the mother
of the child against the father of her child for neglecting his responsibility to provide child
maintenance for 11 months. The application pleads the father to pay 700 Birr per month for the child
as maintenance. The defendant alleges that he can’t afford this payment because he is working as
daily laborer and has no fixed income. The plaintiff counter claims that she doesn’t have income to
up bring the child and the father is in a better position to support the child. The court of law granted

the plaintiff an award of 700 birr child maintenance per month.

Even though the court decides 700 birr child support in favor of the plaintiff, it becomes difficult to
obtain the right amount of money at the right time. The debtor pays the maintenance occasionally,
and he failed to pay at all in most cases. He ceased to pay maintenance for the past six months,
thereupon, the creditor brings an action because of nonpayment of child maintenance by the debtor,
claimed to the court to execute this amount of money based on the court decision, and in addition,
she requested the amount of child maintenance decision to be reviewed so that the amount is increased
to 1000 birr per month taking in to consideration the existing rise in the living cost. The court passed
a decision rejecting the creditor’s claim for the reviewing of the amount of maintenance by
confirming the previous decision of 700 birr per month. Regarding the execution, the court obliged
him to pay the three months previous unpaid child maintenance payment and closed the case. This

court decision didn’t say anything about securing the payment of the child maintenance in the future.

For instance, in the United States there is public and private child support agency which involved in
collecting and distributing child maintenance award (Marcia M and et.al, 1997). If the payments are
made through institutions like child support agency, this kinds of inconvenience will be avoided

because the institution itself collects the payment in due time and pay to the custodial parent.
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4.3.2 Practical Challenges to Execute Child Maintenance

4.3.2.1 Enforcement of Child Maintenance while Parents Living apart

Among the most difficult aspects of enforcement of child maintenance is to obtain the payment of
child maintenance against the non-custodial parents who has left the habitual residence. In this case
there is no easy way of enforcement if the legally obligated parents have left the area of his/her
residence. In most cases the noncustodial parents left their residence and hence usually failed to
fulfill their obligations (Marcia. M and Joel. F, 1997).

According key informant number 4 and in depth interview informant number 3 (social workers),
Gondar Wereda court entertained and awarded decisions on many cases of child maintenance,
however the awards on them are not fully and properly enforced. This is because, there are high
number of people who are engaged in informal economic activities such as day laborer, seasonal
farming, car driving and others, people who are engaged in these activities are not registered to pay
tax due to this such economic activities are called informal. In such cases, when these kind of
defendants failed to pay the child maintenance which was ordered to be paid usually monthly, it will
be very difficult to enforce the awards due to the difficulties of getting these people since they move

from one place to another.

In this case the enforcement of child maintenance requires child support agency kind of institution,
this kind of agency will provide services like parent locator services to locate parents who disappeared

without fulfilling child support obligations.

In the case file number 0112634, the defendant was a doctor who is employed in Gondar University
Hospital. The mother (plaintiff) brought a claim against the father of the child to provide child
maintenance and he denied the paternity of the child. After six months court proceeding, the court
decides he is the father of the child and he shall pay 800 Birr per month as child maintenance. The
father ceased to supply maintenance of their child for three consecutive months. The creditor doesn’t
know where about of the debtor after the last payment was made. An interview with the creditor
disclosed that she can’t enforce the child maintenance award because she doesn’t have any
information about where he lives and even if she knows she doesn’t have the money for transportation

cost to bring an application for execution in the place where the debtor currently lives.
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In the case file number 0104888, the defendant is a self-employed person as carpenter and has
additional incomes from renting house and pension payment. He moved from Gondar city to Bahir
Dar city after the marriage end up with divorce, a two years old child lives with the plaintiff. The
court awarded 700 Birr per month as child maintenance to be paid by the father however the debtor
ceased to provide child maintenance payment. The creditor brought an application for execution at
the court where the defendant resides. The court ordered the unpaid payment must be paid by the
debtor. As to future child maintenance payments, the court orders the debtor to send it through the
nearest commercial bank of Ethiopia branch. However, sending or not sending the maintenance is

based on the free will of the debtor.

The in-depth interview participants reasoned out that, these problems are due to lack of well-
organized institution like child maintenance agency which involved in collecting, distributing child
maintenance and in the locating the whereabouts of neglect parents. It is not only the decision of the
court that matters, it’s the enforcement that matters to the most in mitigating the problems for the

betterment of the children futures.
4.3.2.2 Other Problems on Effective Enforcement of Child Maintenance

Child maintenance is an ongoing, periodic payment made by a parent for the financial benefit of a
child following the end of a marriage or other relationship, it is paid directly or indirectly by a non-
custodial parent to the custodial parent, a caregiver, a guardian or the state. Practically, the most
difficult part of the child maintenance process is enforcing the awards given by the court.
(www.gov.uk. Retrieved 16 March 2018)

According to the in depth interview participants from women, children and youth affairs of the study
area, the institution which is mandated to child maintenance is the court of law, however the office
concerns deeply in children’s human rights including the right to child maintenance. The respondent
from this office states that in the year 2018/19 there were 948 cases related to child maintenance by
referencing the annual report of Gondar Wereda court. The institution offers counseling services, and
short term and long term training to support single mothers with child to help mitigate and coup up
the social and economic challenges they potentially faced, the office also conduct researches on the
areas of children’s human rights. The institution admits that there are problems of execution of child

maintenance in the study area due to a various legal, institutional, and social problems.
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The judges and public prosecutors said that, child maintenance is different from other civil cases
because it should be paid regularly until at least the child attained majority. It is found difficult to
execute it, especially on those defendants who are privately employed such as farmers, merchants,
daily laborers, brokers, and drivers and so on. They may not be willing, unable or get challenged to
pay the child maintenance based on the specified time interval fully and regularly.

According to them, one of the problems to the enforcement of child maintenance in Gonder Wereda
court is most of the defendants who are failed to pay/give the child support are engaged in informal
economic activities. The children are disadvantageous because the execution of child maintenance
payment is weak.

The other prominent problems which affect its enforcement are lack of education (lack of awareness)
and low income level of some non-custodial parents in this country. In almost all cases, the mother
of the child was the plaintiff and the father was the defendant. The noncustodial parents in most cases
lacked awareness about child maintenance. They consider it as a maintenance given to the women or
her new husband if she remarries. When the court orders the noncustodial parent to give maintenance
for his child, because of lack of awareness (lack of education), the debtors considered it as he is
defeated by female. Thus even if he has so many property, he becomes unwilling to pay it. In addition
to this, corrupted system of administration and corrupted local administrators, the debtors build good
relationship with Kebele administrators, consequently, the Kebele administrators are not helpful to
enforce or bring the debtor before the court of law. Therefore, the effectiveness of child maintenance
laws will not be realized if there is no awareness about its significance.

For example custodial parent number 3 is a 31 years old who is looking for a job, she was in a
relationship with her boyfriend, they had lived together for five years without marriage and have a
10 months old baby girl. Due to personal disagreements their relationship began to deteriorated, as
time passed they got separated. Currently the father of the child is in a relationship with another
woman and has neglected his children and her. She took the case to the court of law, the father
admitted his paternity and then the court ordered him to maintain the child 700 Birr monthly. Despite
the court ordered the maintenance award, the father of the child has been refused to maintain the
children as a kind of punishment to the mother of the child, because of the disagreements between
parents the father refused to maintain the child as punishment to the mother. Often the relationship

becomes so sour that the parties cannot cooperate in any way and this tends to affect the maintenance
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of the children. This information was gathered when the custodial parent brought her appeals to the
court of law claiming that the court’s decision is not enforced fully and regularly. This due to lack of

awareness, ignorance, and violation of children’s human right.

4.3.3 Institutions Mandated to Enforce Child Maintenance

According to the key informants and the in depth interview participants, the institution mandated to
enforce child maintenance is the court of law. Even if child maintenance enforcement problem is
evident in the study area, the court is working in collaboration with competent administrative organs
that established for the protection of children rights particularly and human rights generally.

In Gondar Wereda court, there is an office of social work which was established in 2013 under the
auspices of Gondar Wereda court. This institution is supported by UNICEF. The department provides
service for children who have criminal or civil cases including victim children, eye witness children,

and child custody and maintenance issues.

The finding from in-depth interview participant number 3 about the overall role of social workers in
the court setting particularly children right to maintenance is presented as follows. The social work
experts assess the income of the parents and visit their home and children at school before the court
passed the final decision concerning the child maintenance, it consults non-binding recommendation
from this institution. In the process of enforcing child maintenance, experts of the social work
institution do not determine the exact amount of child maintenance, they only assesses the income of
the parents, gather reliable information and report them to the court to help facilitate the due process

of law in maintaining the best interests of the child who is in need of support.

According to the participants from the social work office, in the year 2018/19, the office provided
social work service in relation to child maintenance for 46 children (clients). This social work office
believed that the “determination of the child maintenance in Gondar woreda court is not performed
well.” They claimed that, in most cases, the exact amount of income of the non-custodial parent is
not well known. Therefore, such kind of child maintenance cases should be referred to the social
work office however most of the cases are not referred to the social work office, due to this reason
children are not getting the exact amount of maintenance that they deserve to the most of their basic

needs for food, clothing and medical expenses, it is absolutely violation of their human rights.
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Unlike other countries, in our country there are no well-organized child support institutions for the
effective enforcement of child maintenance. These institutions use standard process to work out how
much child maintenance should be paid in each case, how to collect the payments, provide
information about child maintenance, offer parent locator services to locate parents who disappear
without fulfilling child support obligations and can take legal actions if the right amount of money is
not paid at the right time (Marcia. M and Joel. F, 1997).

Such kind of institutions render services ranging from providing information up to managing child
maintenance enforcement. These institutions are very important for the effective enforcement of child
maintenance. Therefore the need for establishing child support agency in our system is indisputable.

If the institution is established, the problem of enforcement of child maintenance will be mitigated.

The other very important institution for the effective execution of child maintenance is the institution
of birth registration. It is obvious that child maintenance is awarded until the child attained majority,
which means, in our country Ethiopia, till the child reached to the age of 18. One of the grounds of
termination of the obligation to supply child maintenance is when the child has attained majority.
Despite the fact that birth registration is one of the fundamental rights of the child, there is no well-
established birth registration institution across Ethiopia in the strict sense. Due to this reason, there
are circumstances the children age becomes the sources of disagreement between parents. In such
case an order to the hospital medical examination should be made by the court. But these certificate
proofs the range of the child age not its exact number. In this case the court takes in to consideration
the best interest of the child and takes the minimum digit. This process is expensive, time taking and
uncertain. However, the establishment of the birth registration institution is very important to
permanently resolve these kinds of problem.

The enforcement of child maintenance awards through the normal proceeding is difficult; it needs to
have institutions which support the courts. Therefore the establishment of well-organized birth
registration institution is very important to effectively enforce the rights of the child to get
maintenance.

In the case file number 0114055 entertained at Gondar Wereda court, the plaintiff was a woman who
has a child with the defendant. The defendant employed as a daily laborer. They have got divorced
and the child lives with his mother. She brought a complaint against the father of the child at the court

of law. Though the court decided 600 Birr child maintenance against the noncustodial parent per
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month, she was not comfortable with the decision of the court of law besides the maintenance was
not executed regularly. The debtor had ceased to pay the maintenance for a year so the creditor
brought an application for execution. The court of law gave order that the debtor has to pay the
previous three months unpaid payment of child support. Finally, an order has been made to the Kebele
administration to execute it. An interview with the creditor disclosed that she has afraid of the court

order because it will not be a regular maintenance payment.

In the case file number 0111101 brought to Gondar Wereda court; the plaintiff was a woman with a
5 year’s old child and the defendant employed as a taxi driver, the marriage ended up with divorce
and the child lives with his mother. She brought a complaint against the father of the child at the court
in need of getting child maintenance. The court decided 750 Birr against the father payable monthly.
However, the full amount of child maintenance was not executed regularly. The creditor brought an
application for regular execution. The court gives decision the debtor has to pay the previous unpaid

child maintenance. Finally an order has been made to the Kebele administration to execute it.

In the case file number 0115037, the plaintiff was the mother of two children with the defendant who
IS engaged in driving border crossing long vehicle. The marriage partners were divorced and the
children lives with their mother. The court decided 800 Birr per month as child maintenance should
paid by the non-custodial parent. The full amount of child maintenance was not executed regularly.
She brought an application for full and regular execution. The court decided that the father has to pay
the previous unpaid child maintenance. Finally an order has been made to the Kebele administration

to execute the court’s decision.

In the case file number 0115038 brought to Gondar Wereda court, the plaintiff had 11 years old child
with the defendant who was a carpenter, the responsibility of caring the child laid on the mother.
Despite the court decided 600 Birr as child maintenance to be paid by the father monthly, the debtor
ceased to pay the child maintenance as per the court of law decision. Then the creditor brought an
application for full and regular execution. The debtor raised a defense that he has to be given the
custody of the child because the creditor failed to care the child citing the child doesn’t attained
school. The court gave order that he has to pay the previous unpaid child maintenance. Finally, the

court ordered future enforcement of child maintenance to be made through the debtor brother.
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These problems are appeared due to lack of well-organized institution like child maintenance agency
which involves in the collection of child maintenance awards in due time. Because of this reason so
many single parents do not receive the child maintenance payment fully and regularly as it is decided
by the court. Therefore establishing a strong institution which provides child maintenance services is
important for the best interests of the child in protecting their basic and special rights they are

guaranteed by international, regional constitutional human right instruments.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.1 Conclusion

Dealing children matters is critical and need special attention in all aspects of their lives. The right to
get maintenance is one of the most important rights of children, when parents are separated, parents
have an obligation to financially maintain his/her child until it turn to 18.

The right of the child to get maintenance is recognized under the international, regional, domestic
human rights instruments and laws. The primary responsibility to upbringing the child is falls with
the parents. Both parents have morally and legally the duty bound to caring and protecting their child.
If they are divorced or live apart in any way, the noncustodial parent has a duty to provide financial
support to the custodial parent. If parents fail to fulfill their responsibility, the state should intervene
and protect the right of the child. But if both the parent and the state fail to fulfill to supply
maintenance, it will be clear human rights violation.

Different countries across the world adopted various schemes to implement the rights of the child to
get maintenance. These schemes include the enactment of child right act/bill, establishing institutions
mandated to enforce child maintenance right, providing material assistance and supporting the
program by the state.

Ethiopia also ratifies various international, and regional human right instruments which recognize the
rights of the child including their right to maintenance. The domestic laws governing the rights of a
child exists in a scattered way through different legislations. Ethiopia does not have child right act/bill
which specifically deals with the rights of the child including the right to get maintenance. Even the
existing scattered laws are not sufficient enough to enforce both substantively and procedurally the
right of the child to get maintenance.

Ethiopia is a state party to the United Nations convention on the rights of the child. This convention
requires state parties to take all appropriate measures to secure the rights of the child including the
right to get maintenance. One of the indicators of the state commitment for caring and protecting
children is the establishment of an independent institution like child support agency, which is
responsible for the enforcement of child maintenance rights. In the absence of such institutions it is

difficult to effectively enforce the rights of the child to get maintenance.
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In Ethiopia such kind of institutions are not established yet. It seems Ethiopia doesn’t give adequate
attention for the rights of the child to get maintenance.

In Gondar city Wereda court 948 cases related to child maintenance were brought before the court of
law in 2018/19. During the process, if the debtors failed to maintain the child as per the court of law
decision, enforcement by the agreement of both parties, income or wage assignment, attachment of
movable and immovable property and imprisonment of the debtors are the most important methods
of enforcement used by the court of law; however, most of the decisions were not enforced fully and
regularly.

Despite the court of law passed many decisions on child maintenance cases based on the requests of
the custodial parent, the degree of their enforcement was too much weak due to barriers towards it,
such obstacles as some parents living apart, some of them are engaged in informal economic
activities, debtors lack of awareness and corrupted system of administration are highly affecting the
enforcement the court of law’s decision.

Generally, the institutional frameworks are inadequate to effectively enforce child maintenance
matters, so enforcement problem of child maintenance awards is evident in the study area.
Consequently, there are difficulties in the enforcement of child maintenance awards, this is mainly

due to lack of well-organized institution which is mandated to enforce child maintenance awards.
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5.2 Recommendations

In the view of major findings and conclusion, the following recommendations are made for the
improvement of the delivery of child maintenance services by Gondar wereda court and for the
overall enhancement of child maintenance practices in the study area.

The existing laws are friendly with Children’s human rights, however, these laws governing the
rights of children are kept in a scattered way such as under the FDRE Constitution, the Revised
Family Code (RFC), the Criminal Code, the Labor Proclamation, other laws and international
instruments ratified by Ethiopia.

For the purpose of effective implementation of children’s human rights, it is better to enact child bill
or act which specifically deals with children’s human rights. An act/bill to reform and consolidate the
law relating to children, to provide for the rights of the child, maintenance and adoption, regulate
child labor and apprenticeship, for ancillary matters concerning children generally and to provide the
related matters. This act/bill would be advantageous not only to cover substantive rights of children
in suitable way but also to establish institutional frameworks which is essential for the full
implementation and realization of children’s rights. Therefore it is necessary to enact the child bill or
act.

The existing laws are not sufficient enough to effectively execute the rights of the child to get
maintenance. It needs to have additional system and schemes of execution. Hence enacting laws that
help to effectively execute child maintenance award is recommended. Further, the court of law must
enforce more strictly the existing enforcement methods.

Establishing institutions that follow, monitor and enforce child maintenance payments is very
essential to effectively execute child maintenance awards. Therefore, the establishment of such child
maintenance agency (child support agency) which would be responsible for the assessment and
collection of compulsory child maintenance payment is highly recommended to overcome the
problems.

Establishing well organized institution of birth registration in the national, regional, and local level is
helpful to avoid many of the disputes connected to the exact age of the child, paternity and the when
about the child was born when it comes to the right to get maintenance from the noncustodial parent.
Birth registration assures a permanent and official record of a child’s existence, and provides legal
recognition of that child’s identity, helps to get birth certificate, not only is birth registration a

fundamental human right, it also helps ensure that children’s other rights are upheld like the right to
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protection from violence and the right to get essential social service like justice. Therefore
establishing well organized birth registration institution which acts in a strict manner across the
country is very important.

One of the barriers for the effective enforcement of child maintenance award in the study area was
also that the debtors have no adequate awareness about the rights of the child to get maintenance.
Hence, creating awareness for the noncustodial parents about children right including the right to get
maintenance by the concerned organ such as experts of women, children, and youth affairs, social

workers, volunteer lawyers and other humanitarian professionals is recommended.
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APPENDIXS

Appendix 1: Amharic consent form and interview guide questions
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Appendix 2: Translated English consent form and interview guide questions

St. Mary’s University, Department of social work, post graduate

program
Consent Form

Greeting: Good morning/ Good afternoon

Dear respondent: (Name with Title)

In the first place, | want to express my deepest appreciation to you for being voluntary to have this
interview with me. My name is Mr. Abdurhman Issa and I am a student in St. Mary’s University,
Department of social work. Currently, I am conducting a research entitled “a child right to get
maintenance and its enforcement in the case of Gondar Wereda court” which is required in partial
fulfillment of the degree of master of social work. This interview will take only a short time, a
maximum of 50 minutes. The information you provide will contribute a lot for the comprehension of
the study. The data you are going to give will be used only for academic purpose. Participating in this
study is voluntary. You are free to terminate the interview or decline to answer any question if you
feel uncomfortable. | assure you that, there will be no negative consequence you incur from anybody

for participating or not participating in the study.

Any information you provide including your name will be kept confidentially. That means only the
researcher (me) will know that and no information will be disclosed without your full consent. To
help me grasp the information you are going to give, | will tape record and write your responses on
note book based on your preference. If you have any question related to the study please don’t hesitate
to ask. If you agree to take part in the study by giving information for the interview question, please
confirm your agreement by signing here. Your signature below indicates your consent to participate

in the study.
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Yes No If yes, will you sign the agreement below please?

Signature of the interviewee:

Signature of the interviewer:

Date of the interview:

1) Background information of the informants

v' Gender Male Female
v Educational background : | piploma Degree MA/MSC BHD
v' Position:

v" Work Experience specifically on the unit or related position:

Thank you for your participation!!
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Interview guide for informants

Interview guide

Interview questions prepared for judges

1.

o g~ wD

10.

How many cases are brought in relation to child maintenance in this Wereda court in the year
2018/19? men/women

How about its magnitude compared with other civil cases?

To what extent the decision of child maintenance is enforceable?

Is there special problem of child maintenance execution? If yes, please mention the problems?
Which is the better way to execute child maintenance in cash or in kind?

What is the means of enforcement in case of liable parent doesn’t have well known regular
payment specially those works in private?

Is there possibility of parents criminally liable because of failed to pay child maintenance? If
yes, is it consistent and reliable solution? Is there any other means of enforcement, if yes,
please?

Whenever gives decision of child maintenance, do you take in to consideration the incomes
of the parent and special needs of the child?

Is there a chance the age of the child becomes disputable between parents in order to pay child
maintenance? If yes, in such case, how the court resolve the problem?

If there is problem of execution of child maintenance, what is the possible solution and which

organ of the government is responsible?

Thank you for your participation!!
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+ Interview guide

Interview questions prepared for the public prosecutors

1. How many cases are brought in this Wereda court in relation to child maintenance in the
year 2018/19?men/women

What about its extent of enforcement?

What type of services do you give for clients who require issues of child maintenance?

Is there the problem of execution? If yes, please mention the problems?

o & N

Is there possibility of parents criminally liable because of failed to pay child maintenance? If
yes, is it consistent and reliable solution? Is there any other means of enforcement?
6. If there is problem in the execution of child maintenance what is the possible solution and

which organ of the government is responsible?

Thank you for your participation!!
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¢ Interview guide
Interview questions prepared for the police officer

1.

How many applicants are come in the police office in relation to child maintenance in the year
2018/19? Men/women

Is there the problem of execution of child maintenance? If yes, please mention the problems?
What is the extent of the number of applicant in relation to the execution of child maintenance
compared with other issues?

How the police offices solve the problem of the applicant?

If there is problem of execution of child maintenance, what is the possible solution and which

organ of the government is responsible?

Thank you for your participation!!
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+ Interview guide
IV. Interview questions for the expert of women, children and youth affairs

1. How many applicants are come in the office in relation to child maintenance in the year
2018/19? Men/women

2. s there the problem of enforcement of child maintenance? If yes, to what extent in compare
with other children related problem?

3. How the offices solve this problem?

4. If there is problem of execution of child maintenance, what is the possible solution and which

organ of the government is responsible?

Thank you for your participation!!
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V.

s Interview guide

Interview questions for the custodial parent claim child maintenance

1.

What type of job does the noncustodial parent do? How much is the monthly salary/ income
of him or her?

Do you think the non-custodial parent capable of paying the amount of child maintenance
decided by the court?

Are there problems of child maintenance execution? If yes, please mention the problems?
Did the non-custodial parent pays regularly based on court decision? If not, what do you

think the reasons?
What practical challenges faced to receive child maintenance? If yes, to which organ of the
government do you apply to solve this practical challenge?

What type of problems do you face to meet the needs of your child?

Thank you for your participation!!
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s Interview guide
V1. Interview questions for experts of the social work expert

1. What kinds of social work services are rendered for children by the office?

2. Does the office give service in relation to enforcement of child maintenance? If yes,
please mention them?

3. If it provides service in the execution of child maintenance, how many cases are brought
to this office?

4. Are there practical problems that face to execute child maintenance? If yes, what are the
problems and the possible solutions identified by this office?

Thank you for your participation!
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