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INTRODUCTION

This paper is about advocate's ethical duty intioglado conflict of interest.
The purpose of this essay is to show the readenthpr concepts related to
the exercise of the legal profession and suggestioiow advocates can
provide a better service to clients. Conflict derest problems have evolved
from an advocate's duty of loyalty to his clienheTclient's affairs are
always to be placed before the personal affairsdasites of the advocate or
even those of another client. That is because arkeslesigned to protect the
client's interest. Conflict of interest are amorge tmost frequent and
difficult problems that an advocate has to deahwsanctions for conflict of
interest include disciplinary action, disqualificet from representing a
client, and malpractice liability.

The advocates are expected to perform their tasksggtheir best attention
and being zealous. Advocates must be loyal anduasal herefore; he shall
be regulated and certain ethical standards shakdpgred for his admission
to practice law.

In this paper an attempt has been made to disbes® tregulations. This
paper is divided into four chapters. The first deamleals with regulating
the legal profession. The advocate's role and thica responsibility,
ethical and legal relationship of advocate cli@agountability and scope of
representation, competence and good characteregudiatory mechanisms
are concerned. Chapter two tries to consider thiesiof an advocate to the
public, the client, the profession and to the coGhapter three attempts to
discuss the conflict of interest in general. In mea four is discussed
conflict of interest, relating to an advocates anterest, between a former
client and a new client, current clients and ratatio non clients third
parties. The discussion in this chapter is illustdlaby cases. Finally, the
writer of this essay tries to give some recommadadatregarding what
should be done to minimize conflict of interest.



CHAPTER ONE

Requlating The legal profession

1.1 Role of the Advocates and his ethical responsibility

Before describing the roles the writer will expres®ut ethics what does it
mean? Ethics, principles or standard of human wondometimes called
morals, and, by extension, the study of such pgrlecisometimes called
moral philosophy. This article is concerned withies chiefly in the latter

sense and is confined to that of western civilatialthough every culture
has developed an ethics of its olvn.

Ethics studies human conduct; it is concerned gutbstions such as " when
Is an act wrong?", and " what is the nature,eberthining standard, of good
and bad?" In asking these questions, ethical diedrave proposed differing
accounts of the nature of ethical knowledge, thasuee of it, the source of
it, the means knowing it, and how it ought to belaup” Ethics is the
observances of the principles that regulate thelwonof the advocate are
expected to follow.

Advocates have a key role in the administratiojuefice. They play a role
in establishing, operating, and defending the leggdtem. Advocates
preserve and protect the interest of their cliami$ ensure peace and justice
for the citizens of the country.

The responsibility or role of the advocate is nolydo represent the client,
but also has responsibility to perform as a membkran assembly
comprising counsel and judde.

The advocate has many type of responsibilities. dtcate is responsible
to his profession or association, to the publidyitoclient, and finally to the
court. To the legal profession, the advocate'sarespility is to comply with
the codes of ethics that govern the practice of. ldw the client, the
advocate maintains the traditional responsibilitf @ompetent legal
representation. The advocate has a public redmbtysio avoid assisting a
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client in violating the law. Finally, to the courtthe advocate has the
responsibility not to bring frivolous actions.

Any advocate shall have the responsibility to asthe organs of the
administration of justice in the effort to promatespect for the law and
attainment of justice. Any advocate shall, in matar discharge his
professional duty to his client, other lawyers apgosing party, the court,
his profession, and the society in general hongitithfully and truthfully?

The lawyer's role and responsibility as attornemes into being only when
he is a member of a client and advocate, symbiesm®

One instance where some acts of lawyers entadsponsibility IS

representation of two clients whose interest mayflic. If an attorney does

so, he is not rendering proper service. He is rattaking the profession like
a commercial business that only seeks profit.

1.2 Theethical and legal relationship between advocates and client

The relationship between the professional who rempi®fessional
services and their client is contractual. But befave deal with to
liability of professionals under contract law, stnecessary to raise basic
points of a contract in its general form.

A contract is a law made between contracting parbased on their
agreement. The contract is accepted where pamieseat to bind each
other with out error, duress and fraud. The contnauld then be legally
enforceable.

First of all, clients submit their cases to thalwvacate and in due course,
the advocate will ask the client for a certain antaaf money to be paid
in advance. Since the plan of the client is to thie case, and over come
his problem, his case might fail or might not bediad properly unless
he pays in advance.
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It is the advocate who knows or is expected to kinow to handle the
case. Advancing payment can create negligence gropshe attorney
advocate. This contract is not like buying andisgliof certain goods.
Therefore, the advance payment should not be exeess

The advocate should adhere to the ethics of thiegsn in which they
are engaged. They should also develop good mohaireutand perform
their professional duty in good faith.

The advocates are expected to perform their taskisggtheir best
attention and being zealous. They are entrustethéypublic with the
direct administration of justice and therefore tmeyst demonstrate the
highest ethical conduct.

Advocates are in a position to dominate their ¢tieand dictate working
conditions that are most favorable to them. Inddkdre is significant
evidence to suggest that advocates easily domihaie relationships
with individual clients’

1.3 Scope of representation and accountability of the advocate and
client

The scope of representation refers toithg bf authority and duties of
the advocate and the client. The advocate is antagelawyer is only
enabled to act on behalf of a client when the tlierpressly or by
implication consent to the representatidFhe lawyer is duty bound to abide
by the decision of his cliefit.

The lawyer shall give in his professional capacibhe necessary advice to
assist the client in the manner of representatlmnature of representation,
the pros and cons of the case, the possible oukmhdhe case, and
alternative results. In addition the client has poovide necessary
information to the advocate for the proper deteatim of the merits of the
case. The lawyer has an obligation to aghis client by giving him
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explanation based on the law as the possible resualiternative results and
the scope of representation that is required bylésired resulft.

There are different problems in the practical aggtion of this principle.

That means, some advocates disregard the rule laugk aheir power of
attorney, because they never discharge their dldigéo consult and assist
clients by giving explanations based on law andalternative results.

1.4 Competence and good char acter of advocates

An advocate should represent a client competeBtgause of his vital

role in the legal process, a lawyer should act withhpetence and proper
care in representing clients. He should strive ézome and remain
proficient in his practice and should accept empiegt only in matters

which he is or intends to become competent to ledfid|

The very first rule in the Model Rules of the Anwam Bar Association
requires lawyers to provide clients with "compé&terepresentation,
defined to require "the legal knowledge, skill,ortbughness and
preparation reasonably necessary for the representa

Canon 6 of the Model code states: "A lawyer shaafatesent a client
competently.” DR6-101(A)(1) says that a lawyeilshat " handle a legal
matter which he knows or should know that he is cmmpetent to
handle it. The balance of DR 6-101 forbids a lawyer, thougbmpetent,
to handle a legal matter "with out preparaddequate in the circumstan-
ces " and to "neglect a legal matterustéd to him." DR 6-101 (A) (2)
and (3)*

Similarly, Rule 1-1 of the Model Rules (hapetence") states: "A lawyer
shall provide competent representation toemtlCompetent represent-
ation requires the legal knowledge, skigroughness and preparation
reasonably necessary for the representation.”



In competence can result from inexperiedeéective training or in
appropriate professional attitude towardsdseais of quality or towards
clients. There fore, an advocate is duty bawremploy his knowledge
and work experience to protect the rightgl interests of his clients.
More over the advocate has an obligatidioftow-up his client's case
diligently and take all the necessary measaoaeefully and timely so as
to obtain a quick and just decision. In Epigoalso skill, knowledge and
work experiences of advocates are fomedal requirements for
admission to practice law as a private ptiactr as provided under Art.
8, 9, and 10 of Proc?N 99/2000. In addition to this, an advocate is expe
cted to act with reasonable care and eféord with out delay in repres-
enting his clients.

The lawyer is required to take what ever ldwdnd ethical measures,
which enables him to show or prove th&h of his clients cause.
Another fundamental requirement is to be a conmetadvocate which
is provided under Art.8(4),9(4) and 10(1)(éiPooclamation R199/2000
Is of good character and shall not be condifbe reasons of misconduct.

1.5The nature of the responsibility of the advocate towar dsthe client

The advocate -client relationship forces usieawtheir case in light of
contractual, extra contractual and penal respdrigbi Facts disclosed
by the client to his advocate are protected by lay entailing
responsibility on the advocate. That means, theitasetting a kind of
guarantee to the client to be free in disclosingsfaof his case to his
advocate for the sake of best service of justice.

If the lawyer had received information that is e#tly protected, he or
she might be guilty of disciplinary violation ofiliare to protect a client's
secret® In general, advocates being agents of their djearte expected
to solve their client's problem as because of tlapractice of their
advocates, clients may lose their rights. Hence, thalpractice of
advocates may entail liability.



Advocates are expected be zealous advocates fantdests of their
clients. Each of the roles generates distinct pémal duties. As an
advocate, he is expected to keep the client infdrnsafeguard the
client's secrets, and provide competent and diligegrvices at a
reasonable fee. Thus, an advocate who knowinghg fa frivolous law
suit without informing the clients of the weaknedsthe claim may be
simultaneously violating both his duty to assist ihe efficient

administration of justice and his obligation tov@&his client's interests
competently.

1.6 Regulatory mechanisms

The service which professionals render is vital desirable. Therefore,
their professional behavior needs regulation amdrob

Bar associations have a great role to play in otlimtg the behavior of
advocates especially in the area of licensing. €batrol could be
undertaken by courts.

The main objective of control is to detect and datesthical conduct. To
achieve such an objective it is indispensable e sme sort of system
of control. The other objective of control is to kmaadvocates, play a
great role in preventing their clients from engagiin socially
undesirable conduct.

The control of advocates' conduct ensures that tivey up to their
professional obligations. It is aimed at achievognpliance with the
code of ethics. This will enable the society to défgrfrom a competent
legal profession.

One of the mechanisms by which it regulates lawyerd protects the
profession is that the practice of law is a priyddimited to persons of
good character and with dully certified specialldication.



7.

In many countries admission to the practice and piamts of
misconduct and sanction upon the professional dneirastered by bar
associations, in some others by an external bodyiraa few others by
both. It is worth considering how and why the pssienal conduct is
administered by the bar taking the experiencefefvacountries.

In the USA, the American Bar Association has adbptee Canons of
Professional Ethics and a committee to hear gressmwas created in
1913 by virtue of the ABA constitution. Accordinglthis committee is
authorized to hear, on its own motion or upon a mamt preferred,

charges of professional misconduct against any memif the

association. After the hearing, it may recommendthe executive
committee the penalty upon the member found cormygitinisconduct.

All such recommendations shall be accompanied Inarascript of the

evidence, and shall only be made after the accusember has been
given notice of the compliant, and after reasonaiplegortunity has been
accorded him/her to submit evidence and the meashad became
effective when approved by a majority of all of theembers of the
executive committee.

In Germany, discipline is exercised by the councfisthe chambers of

the advocates, which are the autonomous underets supervision of

the state Ministry of justice. Appeal lies to anjocourt of judges and

lawyer and then to the federal supreme court. Auwoeate can be

reprimanded by the council for minor offences, whilore serious cases
involve judicial proceedings.

The Ethiopia, the Ethiopian Bar Association (EBAgsninitially formed

in 1996 as a sort of welfare organization whoseabje was to discuss
the private problems of advocates in Addis Ababatet on it was

transformed into a professional organization anel ¢bverage of the
association has shifted from the advocates in Addsba to include all
lawyers at the national level and took the namehitian Bar

Association'. At present, the EBA has members\adl the country.

However, EBA has experienced such a very slow otdevelopment
that it is really doubtful as to whether it deservihe name "Bar
Association".
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A bar association is the controlling force of tlegdl profession of a
country. If certifies and registers advocates, ne#sothem where
appropriate, codifies the canons of ethics, impopegalties upon
violation of the rules of ethics etc. registratiminadvocates, disciplinary
measures such as suspension, removal and detaoniohtthe rules of
ethics etc.

In Ethiopia, unlike the cases in most countriesriges are not given by a
bar association. There is no strong and powerfubbsociation. The task
and power of licensing, regulating, controlling aahctioning practicing

lawyers is given to the Ministry of justice undés idepartment of

lawyers' affairs. The control and licensing of actes is done under:
Proclamation No. 199/2000 and Regulation No. 579199
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CHAPTER TWO

Specific Ethical Duties of Advocates

2.1 duties of an advocateto the public

The duties begin with the lawyer’s personality. $teuld always and any
where in any of his affairs is a model of integrifyhus, Art.57 of the
regulation provides that an advocate should alwssfsain from any
repugnant behavior that would harm the honor ofpitadession. The lawyer
who participates in activities subsidiary to hiofpssional service like
commercial, social, economical, political activetishould take care to keep
the loyalty, independence, competence and honqgurbiession deserves. It
means that once a person is a law professiona, iav&@tuations where he is
not practicing law, in should always be concerneoua and be an officer of
justice. Farness, impartiality, equality and fa@ating, are refund of him. A
lawyer should reflect the honor of the legal prefes in his extra legal
activities and exercise in his affairs the expeet#udes inherent upon the
law professional: honesty, truthfulness, faithfemand fairness.

One main obligation of an advocate to the publieisdering free, probono,
legal service to the pauperHe has to refrain from unauthorized and
Incompetent practice and an advocate has the tibligd@o notify any
unethical conduct of another that comes to his kedge. Where an
advocate violates the regulations by renderingl Isgivice without having a
license or in violation of the conditions attachiedhe license he will face
penalties.
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2.2. Duties of an advocateto the client

An advocate's duties do not begin and end withfdkieful performance of
what is instructed by the law. An advocate musteséne interests of justice
besides asserting and defending the rights andidkeof his clients under
the law. An advocate shall undertake the task md@eng the service with a
sentiment of duty and advice and represent hisntcligromptly and

diligently.

Any advocate shall have the duty to give a recaiptrespect of any
consideration he receives from his client and hevensurance policy, for
harm incurred by his client, due to his professiatefault’ Any advocate
shall discharge his professional duty to his clieanestly, faithfully, and
truthfully.®

Any advocate's shall make a clear and written eahtial agreement with
his client.the contract include the names of the partiesyemdd type of
service type and scope of representation, the anuaduiee, and such other
information necessary. An agreement restrictintgptally avoiding the civil
liability of the advocate due to the advocate'suf@ to render proper service
to his client shall be of no effett.

Any advocate shall have the obligation, after eathg the facts and
evidences of the case, to assist the client réazlpitoper decision as to the
possible results of the matter and ask him whetercan engage in
negotiations or in arbitration.

The advocate shall respect the decision of thataireade on the basis of the
advice given by the advocate as long as the dectes not violate the law
and the regulations. He shall, in particular, resplee decision made by the
client to solve the matter by settlement. When dkeistance required or
service requested by the client is in violatiorthe#f regulations or other law,
the advocate shall explain the reason why he caremder service and
dismiss the client if the client fails to make @mtions based on the advice
given. The advocate shall provide the client whie televant information
and assist him reach at the appropriate decisioenvthe client requests
information seeking to give decision on the repnéstion’
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An advocate should exert his best efforts to insliae decisions of his client
are made only after the client has been informeklefvant considerations.
The lawyer should always remember that the decigibether to forego
legally available objectives or methods becausenart-legal factors is
ultimately for the client and not for himséliHe shall undertake personal
responsibility for the discharge of the tasks git@mim by the client, as far
as the law permits. While the service is pendirg ldwyer shall keep his
client informed as to progress of the matter eddito him and keep secrets
of the client and keep him self away from otherdiparties having conflict
of interests with the client. Also an advocate @¢ entitled to exercise his
right to withdraw from a case in such circumstanited can be prejudicial
to the client’'s case when the latter may be unabldind other legal
assistance in time.

The advocate’s duty of observing ethical conducamrates as early as a new
client approaches him seeking a legal service.adwecate should have the
competence and determination to handle cases adhenor she enters into
a service contract he has to protect the interektthe client with the
diligence the profession requires up to the endalses where the advocate
IS unable to continue giving the service or whercwnstances force
withdrawal from the case, he should still watch tha interests of the client
are not jeopardized due to his withdrawal.

The advocate needs to clearly hear about the factthe case while

receiving a client. After analyzing the facts angamining relevant

document if any, the advocate’s first duty is tentlfy that the claim of the

client is supported by the law. If the claim haslegal ground the advocate
Is prohibited from handling the case.

If the claim has a legal ground, the advocstteuld explain to the client
to provide results of the matter. After acceptihe representation of his
client, he has to follow the case with due consitien and follow it to the
end’ If an other advocate is going to replace him, heukhreplace the
reasons and should ensure that no cost or incogvemiis caused to the
client. The advocate has the duty to take the sacgsteps and explain to
the client if the case had been handled by anateocate. Especially he
should make sure that the cost and the convenesuceed to the client due
to such circumstances would be minifhal.
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The advocate should terminate the contract of serfithe case of the
client is not his area of expertise and he beli¢ghrashe may not properly
handle the case to the client's satisfaction. Wnileere is sufficient and
convincing reason to terminate the contract an eabeoshall have the
obligation to follow his client's case up to theden accordance with his
obligations in the contract. When the advocateoisable, as the contract
obliges him, to follow his client's case up to #ral, he shall explain the
matter to his client and shall have the obligatiormake the necessary
effort to minimize the cost and in convenience thatild be caused as a
result of the termination and to get the mattercessful covered by
another advocateAny advocate terminating contract of advocacy Ishal
give reasonable notice to the client and reasontivle to allow the
client to be represented by another advocate, gnyeinformation the
client requests regarding the case in cooperatigh e replacing
advocate, protect the case against delay, inteorupr unnecessary
expenses’

The advocate should not reveal information he vesefrom the client.
The obligation of an advocate to preserve the denftes and secrets of
his client continues after the termination of hrmpdoyment. Thus an
advocate should not attempt to sell a law pracisegoing a business
because, among other reason, to do so woul@lviavthe disclosure of
confidences and secréfsThe advocate should not refuse to return the
documents of his client as a revenge for the revmtaof his
representation. The client-advocate relationshipoislike other business
relationships between two individuals where a right over the property
of the other exists for non-performance of an dila@n. The client-
advocate relationship is that of trust and the adti® should not take
advantage of this trust. The advocate also shaulthgl the contract and
after the termination of the power of attorney twmtose the documents
of the client. In addition to this the advocateddaeturn property to the
client and give information about the status of tase. The advocate
should also have audited the accounts he receiveédeturn any money
left. The out going advocate should cooperate witie incoming
advocate to prevent interruption or unnecessaigydel
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Having undertaken representation, a lawyer shoskl proper care to

safeguard the interests of his client. If a lawlyas accepted employment
in a matter beyond his competence but in whichxpeeed to become

competent, he should diligently undertake the wamikl study necessary
to qualify himself. In addition to being qualified handle a particular

matter, his obligation to his client requires hionprepare adequately for
and give appropriate attention to his legal wofk.

The advocate may urge any permissible constructiaghe law favorable
to his client, without regard to his professionginion as to the
likelihood that the construction will ultimately gorail. His conduct is
within the bounds of the law, and therefore peribiss if the position
taken is supported by the law or is supported lopad faith argument
for an extension, modification, or repeal of the.l&ddowever, a lawyer is
not justified in asserting a position in litigatitmat is frivolous-?

An advocate should exert his best efforts to inghe¢ decisions of his

client are made only after the client has beenrméal of relevant

consideration. The lawyer should always remembaeat the decision

whether to forego legally available objectives @tinods because of non-
legal factors is ultimately for the client and fmt himself*

The duty of an advocate to represent hisicigth zeal does not militate
against his concurrent obligation to tredhwconsideration all persons
involved in the legal process and toidvie infliction of needless
harm®®

The obligation of loyalty to his clienpg@ies only to alawyer inthe
discharge of his professional duties and i@spiho obligation to adopt a
personal view point favorable to the iests or desires of his client.
While a lawyer must act always with circumsion in order that his

conduct will not adversely affect the tgjbf a client in a matter he is
then handling, he may take positions onlipuksues and espouse legal
reforms he favors with out regard to the indial views of any client
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2.3 Duties of advocate to the profession.

The profession of an advocate Should not berdeglaonly as a means of
Subsistence but also as a noble field for deedsgbf public service . The
mission of the advocate consists not only in cotidgdawsuits, but also in

preventing them. For this reason no advocate hyodf esteem should be
guided exclusively by mercantile consideration imis professional

activities. A lawyer should never resort to immonatans to defend the
interests of his client. By his act he must persuid@ people who resort to
his aid that they can expect from him no other meshof defense of their
interests than moral and law full ones.

An advocate should be able to apply the prafaess$skill, Knowledge, be

ready, capable of protecting the rights anckredts of the client through
diligent performance. Any advocate is expected hows a high level of

professional competence and skill in the advocaryice he renders. He
shall have professional obligation within thenits if the law to employ

his legal knowledge and work experience to protieetrights and interests
of his client; to follow up his client's casdigintly and take all the
necessary measures carefully and timely so as tmnoh quick and just
decision:’

The advocate should give the service undegh level of skill and
competence and be diligent to take every neacgsstep to obtain a
quick and just decision. The advocate should alweysk with the
sentiment that he is an officer of justice and tmatshould withdraw from
anything that defeats this professional obligation.

An advocate should not take cases with out renewisdicense. Timely
renewal is an advocate's ethical duty. An advocsdtall respect the secrecy
of all information that becomes know to him in theourse of his
professional activity. Any advocate shall have pssfonal obligation to
keep in secret the personal or organization inédion of his client or any
other information he obtained in the course of pnifessional service. The
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Obligation of professional confidentiality of anvadate may not cease
because of termination of the contract with theruft®

An advocate should not advice, represent or adieohalf of two or more
clients in the same matter if there isamflict, or a significant risk of
a conflict, between the interests of those tdierAdvocates are ethicality
expected to keep fees reasonable, neither too hmhtoo low. The
profession, in principle, assumes the obligatiosdrve poor clients with out
fee!® The general rule is that a fee charged by a laveyel be fully
disclosed to his client and shall be fair and reabte. He should at all times
look for the most cost effective resolution of tient's dispute and should
advise the client at appropriate stages as to éseability of attempting
settlement and a reference to alternative dispgelution mechanisms.

An advocate shall not enter in to an agreement tighclient by virtue of
whom the client under takes to pay the lawyer aesbthe result regardless
of whether this is represented by a sum of monelgyoany other benefit
achieved by the client upon the conclusion of tlagten. Any advocate shall,
in his life, refrain from any repugnant behavior igth would harm his
professiorf® Any advocate shall have the duty to observe tloelamation
and regulations and directives to be issued in rdecwe with the
proclamation, orders and decisions given thefedfny advocate with
knowledge of an advocate who violates these regukst where a person
renders legal service without having advocacy beenvhere an advocate is
found rendering advocacy service in violation of ttonditions attached to
the license shall have the obligation to notify thee body issuing the
advocacy license or to the local justice adminigtraauthority the name of
the advocate and the type of the violation.

When an advocate engages in subsidiary commerciabtizer social,
economic, political activities while rendering pes$ional legal service, he is
required to take the necessary care so that sundhidsary activities may not
affect the loyalty, independence, competence ambmhof his profession.
Any advocate shall have the responsibility to teis client about the
subsidiary activities he performs outside his msien and the extent of his
participation. They required explaining clearlyhs clients that he is not
acting in his professional capacity when he dedtls them in his subsidiary
non-professional activities. The advocate shalpkemoks of account, which
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show separately the income he collects from awibutside his advocacy
from that he collects from his professional legavice?®

2.4 Duties of an advocateto the court

As an officer of the court must comply with theeasilof conduct expected
and applied before that court. The obvious duttheflawyer to the court in
his respect and humbleness to the court. AlthobgHawyer should defend
the interests of his client honorably and fearligsstually he should still
maintain due respect and courtesy towards the.court

The advocate should proceed with truthful allegatod faithful litigation.
He shall never knowingly give false or misleadingprmation to the court.
Using abusive words when addressing the court wbealdlisrespectful to
the court and the advocate should give speciahtaite starting from
bringing a case to the court and in the court anthé course of litigation
while the case in pending. Any advocate shall neffie@om instituting a case
or forward a litigation motivated by envy or badHhaencourage or allow a
client to commit a repugnant or fraudulent actemft to influence a judge
or other official by means not acceptable othantto convince according
to the law or seek the act to be done by anothesopeintentionally make
papers and statements which are exaggerated, thisleaourt by falsifying
the testimonies of witnesses or the contents alaumhent, produce to court
as though relevant an evidence which is clearlglamant to the matter,
counsel or induce a person who is required asraesst not to appear before
court and nag, traumatize or threaten a witnessn@thods that are in
appropriate, in a proceedifd.

The main duty imposed upon the advocate is as egstine truth fullness of
the information given to the court. Accordinglyethdvocate should make
sure that the case is not instituted for haragsiagther party, under envy or
bad faith. Along with the pleading or in the couddditigation the advocate
should not intentionally produce to the court paperidence or statements
which are misleading, exaggerated and irrelevantshould he allow the
client to commit fraudulent acts.
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With respect to the judge and the officials of toairt the advocate is duty
bound not to resort to unacceptable practices, ss;hbribery, with an
attempt to prevent the judge from giving a decisagoording to law. With
respect to the withesses, the advocate shouldemstigde any witness not to
appear before the court to testify or to give faklsstimony; nor should in
appropriately harass, disturb or threaten a witdske he is testifying.
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CHAPTER THREE

CONFLICT OF INTEREST

3.1 concept of conflict of interest

The idea of conflict of interest arises in the azhte-client relation ship
when an advocate represents the two adverse pastiese interest's
conflict with each other. That is each party isvgtg to defeat the other.
so, an advocate shall not enter into transactiatis twve opposite party
himself or with relatives of him. This transactioan be in the form of
loan agreement, investment relations, etc.

The prohibition states that the attorney is notrpged to concurrently
represent two or more clients. If in order to ferththe interests of one,
he must forego the conflicting interests of theeoti hat means, he can
not be both for and against a client. No man cawesevo masters: for
either he will hate the one, and love the otheelse he will hold to the
one, and despise the other. You can not serve Godlammont

To illustrate, an advocate may not ordinarily prepan instrument

representing both buyer and seller. He may notesgmt two or more
defendants in a criminal prosecution if their redpe defenses are
inconsistent or possibly, even when the case apairesis stronger than
the case against the other. The other aspect camenot subsequently
accept employment from another for the purposenafoing what he

had earlier been retained to accomplish. He mayremare negotiation
a settlement for a client and later accept employnimm another to

defeat that settlement.

The main purpose of prohibiting advocates not ttererontractual
relations with other parties whose interest affdbis interest of the
represented party is that, it influences the inddpace of the advocate.
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The advocate may be inclined to support the adyeadg and affect the
interest of the representing party.

The concept of conflict of interest haverbeapported and enshrined in
the regulations issued in Ethiopia.

The rules on conflicting interest have a significamportance in
protecting the rights of the client. an advocata oat represent two
adverse parties unless he has obtained consenttophrties.loyalty is
an essential element in the advocate-client relahip and this prohibits
the lawyer from undertaking representation direatlyerse to the client
without the client's consefitthe rules on conflict of interest extend to
prohibit the lawyer from entering into a businesansaction with an
adverse party to a client represented by him.

Loyalty is a key ingredient of the lawyer-clientaonship. When a
client hires an attorney, the client has an expectahat the attorney
will safeguard his interests. The client believiestt above all else, the
attorney will not let any other interests interfength that client's

interests. The law recognizes this dynamic, anelé&athe relationship
shared by an attorney and client a "fiduciaryti@teship”. This means
that once the attorney is engaged by the clierdadsemes certain legal
and ethical responsibilities to the client. Theselude the duty to

maintain confidences, the duty not to take selfglvantage of the
client, and the duty not to prejudice the cliemterests. The fiduciary
relationship shared by an attorney and client dépem client's ability

to trust the attorney to preserve confidences. Tfibgation never

leaves the attorney, even after the attorney-cheationship ends.

The potential variety of interests which might ¢&la lawyer's loyalty
to his clients includes the attorney's personaredts (e.g., financial
security, prestige, and self-esteem) and the istteref third persons
(family, friends, business associates, employer]egal profession, and
society as a wholé).

The representation of more than one party to asaetion often results
in the dilution of loyalty to one or both: buyercaseller, borrower and
lender, insurer and insured, consenting maihdr adopting parents,
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husband and wife, multiple personal injury plaistif or multiple
criminal defendant8.

Preserving a client's secret and confidences enas important to the
client as winning his lawsuit or avoiding embarmaeat or undue
expense. Whereas loyalty relates to zeal or ditigerconfidentiality
relates to information which the client has entgddb her lawyef. this
emphasis on preventing a client's confidences etsends beyond the
particular attorney involved.

3.2conflicts resulting from advocate's personal interst

An advocate should not represent a client in aandttat is directly

adverse to a person whom the advocate knows iesepred by a
family member. Conflicts may results because ofateocate's duties
of loyalty and zealous representation of the clemntterests; he can not
assume any posture that might even appear to conmgedis client's

interests.

An advocate should not own property in which higrdl also has an
interest, because this "may interfere with ther@ge of free judgment
on behalf of his clientf also a lawyer is advised not to accept
employment if there is a "reasonable probabilitatthis personal
interests will affect adversely the advice to beegi or services to be
rendered to the prospective cliett.”

There is a great temptation for the lawyer to temnips loyalty to his

client where his own financial interest is involvédebr this reason, all
personal financial interests, particularly businek=alings between
advocate and client from which the advocate bes)edite very closely
scrutinized for any unfairness on the attorneyts. paghen an advocate
is called into question for entering into a trarigecwith his client, the

advocate must by affirmative evidence defeat thesymption of

overreaching, undue influence, or fraud arising olitthe fiduciary

relationship or the transaction will be set aside.
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An advocate's personal financial interest in thiee@me of the litigation
may be removed when a third party finances the; duitt that
arrangement often creates a conflict of interegamding loyalty to the
client and the third paft.

So far have been addressed a lawyers businessgameants with
clients. But there are limits too on a lawyer'safinial interests with
others if there could compromise the lawyer's ltyya clients.Rulel.8
(a) forbids a lawyer to "knowingly acquire on owstep, possessor,
security or other pecuniary interest adverse tdiemtg' unless certain
conditions are satisfied.

3.3conflicts resulting from representation of adverse
interests of current clients

An advocate has a duty to be loyal &odlents more than any other
persons. Thus fraud on the part of theedte raises the question on
the advocate's fithess to practices lawtitligg a case in court without
the knowledge and consent of the client, misusireggower given by
the client and collecting money and taking the ielcan be taken as
fraud of an advocate against a client.

Maintaining the independence of professional judgnmequired of an

advocate precludes his acceptance or continuafi@mployment that

will adversely affect his judgment on behalf ofdiute his loyalty to a

client. this problem arises whenever a lawyer keddo0 represent two
or more clients who may have differing interesteether such interests
be conflicting, in consistent, diverse, or othemwisliscordant or

inconflict.”
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Any advocate may not represent clients whose isterare directly
adverse or where the represent clients whose siterare directly
adverse or where the representation of one mighhaderially limited
by the representation or interests of an othentlienless the affected
clients consent after consultation and an advorzdeonably believes
that the representation will not be adversely aéfeét’ in addition by
obtaining consent after "full disclosure,"” it hbe "obvious that he can
adequately represent the interests of each."

The RPC focus on the impact of conflicts and paaébonflicts on the
advocate's representation of his client. The probib ordinarily
extends to acting as an advocate against a cherlatvyer represents in
some other matter, even if the matters are unceldiewever, if the
interests of two clients are merely generally aseersuch as the
economic interests between competitors, the lawygay undertake
representation of one client if he "reasonablyebek the representation
will not adversely affect the relationship with théer client.*®

3.4conflicts resulting from representation of interess
adverse to a former client

An advocate must refrain from acting for the neigrdl if there is a risk
of a breach of confidence entrusted to the lawyes bbrmer client or if
the knowledge which the lawyer possesses aboutatfaérs of the
former client would give an undue advantage tanine client.

After the professional relationship with a cliergshterminated, the
lawyer's duty to avoid conflicts of interest idlsapplicable with respect
to future clients. Under RPC 1.9, a lawyer who regggesented a client
in a matter may not thereafter represent a seclat i the same or a
substantially related matter in which that persomierests are
materially adverse to the interests of the fornlient unless the former
client consents after consultation and a full disate of the material
facts. Nor may the attorney use confidential infation relating to the
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representation to the disadvantage of the formmmnftl even in an
unrelated representatioh.

If an advocate has been directly involved in a emattir specific
transaction, subsequent representation of clieritese positions are
adverse to the former client is prohibited. On ttker hand, if the
advocate has formerly represented a client in oratem and a
subsequent matter arises in which the advocatepgesenting a new
client in a new matter, the position of which isvexse to the former
client, but the transaction is not "substantialjated" to the former
representation, then the advocate's may reprdsenetv client®

An advocate's loyalty to a client may be advergslyenced by loyalty
to a former client, whether the present represemtais related or
unrelated to the former representation.

If rules that partner advocate should not give llsgavice in relation to
a matter together with any partner advocate knowhiag the regulation
prohibits him to involve in the legal service. Them is prohibited
where the matter is related to a formerly handledten by the firm or
in a matter one of the partners has information tha be evidence in
the matter. This prohibition related to the ruldsconfidentially and
conflict of interest principles that are provideor fthe purposes of
protecting the client's interests by imposing thé&y/dipon the advocate
always keep secrets of his client and not to rgmteanother having a
conflicting interest. This is because later repnéag a person with
contrary interest probably violates these rulethasadvocate would be
tempted to use the information he get formerly frima other client.
The leakage of the information can result adveffecteand damage
upon the former client.
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3.5conflicts of interest created in the context of aaurt

An advocate has the professional duty to respestcthurt and his
opponent. Nevertheless, he may not discuss on am pf the case
with the judge outside the codfit is necessary to emphasis the duty to
refrain from any act, gesture, or words that caafféct the dignity of
the court.

The judicial office should not be used for the atbement of the
private interests of the judge. Judge should riotwvafamily, social, or
other relationships to influence judicial conduat jaodgment. For
example, a judge should not use the judge's judiasition to gain or
give advantage in litigation involving a friend ar member of the
judge's family.

A judge should also be sensitive to possible almisthe prestige of
office. A judge should not lend the prestige of jhdicial office to

advance the private interests of others; nor conweypermit others
express the impression that they are in a specglipn to influence the
judge. A judge should not approach another judgeffazer or a public
official to derive benefit or advantage to him orother person.

Where the judge or the judge's spouse, or a nkdiveein a party to the
proceeding, or an officer director, or trustee gfaaty; or is acting as a
lawyer in the proceeding are usual cases for digmpagion. and also if

the judge's spouse or near relative has a finamdmlest in the subject
matter in controversy or in a party to the procegdior any other
interest that could be affected substantially bg ttutcome of the
proceeding are cases for disqualification.

Personal or family interest of the judge on thetaradr if the litigation
involves a friend or parties with whom the judges lexisting social or
other relationships are such notable cases thatmflagnce the judicial
conduct. A judge should not communicate to anothesfessional
colleague or officer asking a favor. Nor shouldifgs/oluntarily as a
character witness if his official position wouldlurence the matter.
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Lawyer were told to judge conflict situations byithappearances, and
to avoid those which might appear improper, even ifact they were
not® some courts have used the appearance of improgesy strict
disqualifier; any hint of impropriety disqualifietthe lawyer from the
representation. Another approach has been to takeappearance of
impropriety into account as one of many factordetiding whether
there has been an impermissible conflict of interd$he mixed
approaches taken by courts and bar disciplinarynussions led to
confused and contradictory standards, leaving lavayel client alike
unsure of how to proceed in some situations. Furthaletermining the
appearance of impropriety or lack there of, thestrof fact must
speculate about what would appear improper andhomy (example,
the public, the bar, all reasonable people, etithgrefore, courts have
increasingly refused to employ an appearance ofapnety analysis in
conflicts situationd’ (Applicable in some countries like to USA but not
really relevant for Ethiopia.)
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CHAPTER FOUR

Demonstration of conflict of interest cases

4.1 Relating to an advocate's own interest

Sometimes, advocates who are guided only timarest, take every
matter and bring itto the court; evethd case does not have a cause
of actions oris a case that can beesblisy settlement between the
parties. Some advocates knowingly takems which they know the
court will not accept. As a consequenigeirt clients will shoulder the
expenses of court fee and lawyer fées Tis done by an advocate
whose motive is only to keep the continudow fof income. It may also
be that the advocate is cooperating withescwho starts the litigation

in bad faith or who seeks injure the opposégy.

Some conflicts of interest are inherenthm lawyer client relationship,
and are tolerated out of necessity. Tisathe risk that the lawyer is
charged with succumbing to the rist €xample, by charging an
excessive fee, the burden of proobrs the lawyer, as a fiduciary, to
justify the fairness of the fée\ potential client considers rendering you.
Because the fee that you consider negeasarappropriate is likely to
be more than the client would preferp@y, you immediately have a
conflict of interest. Also, if he alges his client by the hour for
conducting litigation, it will be less his interest than his client's to
sett‘lge the case at an early stage, bedasis®urly fee will end with the
case.

Other conflicts between the advocate's istereand the client's are
restricted by ethical rules. For exampl&gwyer is generally forbidden
to enter into a business transaction witheatunless certain safeguards
are observetsuch business transactions include obtainisgcarity
interest in, say, the client's residencetbeloproperty to ensupayment
of the lawyer's fe&.
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"Except with the consent of his client aftdl disclosure, a lawyer shall
not accept employment if the exercisentdf professional judgment on
behalf of his client will be or reasonabiyay be affected by his own
financial, business, property, or persamirests.”

The underlying principle is that, cotsr with the lawyer's fiduciary
duties to the client, the lawyer should taéee advantage of the lawyer's
special skill's, the clients trust ietlwyer, or the clients dependence
upon the lawyét.

For similar reasons, a lawyer shoutt arrange for a substantial gift
from a client to the advocatan advocate should not suggest to his
client that a gift be made to himsetffar his benefit. If an advocate
accepts a gift from his client, he isyerly susceptible to the charge
that he unduly influenced or overfeat the client. If a client
voluntarily offers to make a gift tus advocate, the advocate may
accept the gift, but before doing t#®,should urge that his client
secure disinterested advice from raependent competent person
who is cognizant of all the circuarstes A lawyer should not
consciously influence a client to naimen as executor, trustee, or
lawyer in an instrument. In those casesrela client wishes to name
his advocate as such, care shouldakent by the advocate to avoid
even the appearance of impropriety.

Let us see the practice of Ethiopavocates in the following cases
decided by the Advocate Disciplinary coittee of the ministry of
justice.

Ato 'A' (the applicant) vs. Ato 'B' (thespondent). In this case w/ro
'C' had signed a contract of lease with'F' for 5 years. Before the
contract expired w/ro 'C' died. Ato' 'Napplicant's father), who is
deceased requested to keep the rastauBut Ato 'F' said that the
house owner is the government. AtodB'advocate, represented Ato
'‘M" in the litigation between Ato 'M' aido 'F'. In the contract Ato ‘M’
agreed to pay Birr 10,000 when the kasseturned to him. But Ato
'‘M' died before the litigation was over.efh Ato 'A' (applicant) ratified
his father contract to continue the cadeer some time, the advocate
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terminated the litigation and he agreed with Atotd-take the restaurant
himself. The advocate was not permitted to retbenitouse to the applicant.
The court gave and order to give the house toppécant ,but Ato 'B' didn't
give the house because he was share holder with'@/and after she died
the deceased Ato 'A' sold him his share by bir@@0 for his expression.

The advocate disciplinary committee has decideditkase of Ato 'B' shall
be suspended for onths and to pay penalties of birr 2000 because he
followed his own interest and he has misused tlreepof representatity.

In the case of w/ro 'U' (the applicant) vs. Ato (tHe respondent). In this
case the applicant had given power of attornepéddwyer Ato 'X' and the

respondent to represent her in court. After thesttae of the court she asked
the respondent to return her original document,Heugave various reasons
and took time. Finally, he said that she has boedtwirr 100,000 from and

she didn't pay him. She responded to the committaeshe didn't know

about the loan agreement, and there was a fraud.

The committee decided as follows: The respondeardtst make a loan

agreement will the client according to the regolatiSo, he is guilty of

professional misconduct. The license of Ato 'V' waspended for 6 months
and penalties of birr 1000 impos€d.
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4.2 Between a former client and a new client

An advocate should not advise, representtoorabehalf of two or more
clients in the same matter if there is a gondif those clients.

An advocate who has formerly representedeatclin a matter shall not

thereafter represent another person in tiesa a substantially related

matter in which that person's interemte materially adverse to the
interests of the former client unledse former client consents after
consultatior?

A lawyer shall not knowingly representparson in the same or a
substantially related matter in whichfiem with which the lawyer
formerly was associated had previoudsgresented a client whose
interests are materially adverse to thatson, and about whom the
lawyer had acquired information protectedudgs 1.6 and 1.9(c) that is
material to the matter unless tf@mer client consents after
consultatior?

A lawyer who has formerly representediient in a matter or whose
present or former firm has formerly repreedra client in a matter shall
not thereafter use information relatitogy the representation to the
disadvantage of the former client excaptrule 1-6 or rule 3.3 would
permit or require with respect to a diem when the information has
become generally knowh.

The rule expressly prohibits an advecakbm representing a client
where he has formerly represented a partselnterests were adverse.
And the next rule extends this former cligmtshibition to a lawyer who
moves from one law firm to another.

The rule isto ensures the benefit ofdauf the moral strength of the
advocate is taken to the benefit of the tliemder influence of mistaken
justification he may act that adverselyeef$ the result of the case and
the interest of the client who at one titaene seeking his assistance. In
other words the rule is put to assuat the advocate assists the client
diligently and without fraud, without amgasons which may impose
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undue influence upon his service andgiso maintaining his duty of
keeping the clients information in confide. Art 12 and Art 13 of the
regulation propound this restraining rdlleés explicitly set out that the
lawyer should not represent and remto a contract to render a
professional service to a client with whomoaflict of interest exists.

A common conflict of interest is thdtetween a lawyers' on going
obligations to a former client and the lawg@bligations to a new client

who has interests adverse to the former tclidme principal basis for this
conflict is the lawyer's obligation ebnfidentiality, which extends

indefinitely, beyond the ends of thawyer-client relationship. In

addition, a lawyer is forbidden to attdek own former work product,

such as a contract or a will that tveyler drafted>Thus, a advocate

is forbidden to take on a new client, or émtinue to represent a client, if
there is reasonable possibility that an adtetearned confidences in the
former representation that might beed to the former client's
disadvantage in the new representafion.

The conflict of interest relates here to plessibility that the lawyer will
fail to fulfill his ethical obligation #er to the former client or to the
new client. If the lawyer were to use a ferrlient's confidences in the
new matter, the lawyer would, of courdse violating her duty of
confidentiality to the former client on tbther hand, if he failed to use
those confidences to benefit the neienthe would be violating his
duties of zeal competence, and communicatidhe new client’

A lawyer formerly represented aiodl franchiser ice cream
dealerships. That prior case involved amtion for breach of contract
against the franchiser by one of thendhise dealers. The litigation
ended in a settlement a year ago, tAredlawyer has had no contract
with the franchiser since then. The lawys now approached by a
different ice cream franchise deals wlamis to sue her former client,
the franchiser. However, the franchiseeoty to the lawyer's accepting
the new client’

The lawyer should not take the case.&ea reasonable possibility
that the lawyer learned confidences aireds from the franchiser in
the course of the earlier representailitiese include the franchisers
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policies and practices in carrying out (or catrying out ) its contracts
with its franchise dealers. If the lawyer aceeihe new client, therefore,
her obligations to the new client of zeal, cotepee, and communication
would require her to make use of her confidékti@wledge about the
former client's business practices. If she dat,thowever, she would be
violating her obligation of confidentiality the former client. In short,
there is a significant risk that the lawyer wibbk disloyal to one client or
the othef?

Therefore, the new client's litigation agairs tawyer's former client is
substantially related to the prior represeatatf the former client, and
the lawyer is forbidden to take on the new eréft

The conflict of interest arises in the ice ondaanchise case regardless of
whether the lawyer would in fact misuse,or failise, information gained
from the former client on behalf of the nemeolf she did in fact misuse
the former client's confidences, she wouldehawlated her obligation of
confidentiality, and if she did in fact fad tise her knowledge on behalf
of the new client, she would have violated ¢idigations of competence
and zeal.

Having in mind this foreign experiencewnlet us see the practical
problem in the application of the rules conflict of interests by the
following case discussion.

WI/r Almaz Araya (applicant) vs. Ato Abelwendmeneh (respondent).
In this case Ato Abebe, as advocate, remtesl W/r Almaz since 1991
E.C. in the litigation between W/r Almaz aftb Teferi Wesson. In this
litigation the court decided against WIm@&z ordering her to pay birr
45,000 to Ato Teferi. Due to this démms of the court Ato Abebe
borrowed birr 45,000 with 10% interest bahalf of W/r Almaz and
paid without the consent of his client wralee was abroad.

He has also requested W/r Almaz to issueheque in the name of Ato
Abebe Wendmeneh by the reason of the loamh&umore he forced her
to sign a loan agreement with Ato Gezahedmnd@n for birr 256,428 by

preparing the agreement himself while W/r Aimwvas ill seriously.



37.

Finally, Ato Abebe has never returne@ documents he has obtained
in relation to advocacy agreement hwi/r Almaz rather he has
transferred them to Ato Gezahegn on thesae that a loan obligation
owed by W/r Almaz. In addition, he hlaought an action against
WI/r Almaz on behalf of Ato Gezahegn befareourt of law.

The Advocates Disciplinary Committeecided by majority vote as
follows. Ato Abebe has prepared thetdmEn agreement, he has also
signed there on by representing theergbarty (borrower). therefore,
though he was an advocate of W/mad in the previous case he is
not guilty of misconduct because he is mared in the latter case as a
party on behalf of the borrower.

On the other hand, the dissentioginion stated that when the
committee has raised a clear questioelation to the loan agreement
to both parties, W/r Almaz has respondedhe committee that her
advocate even in the loan agreement ia\Bebe. Ato Abebe also

admitted that, W/r Aimaz asked him todfher a loan and he fulfilled

his obligation. Furthermore, he stathdt he prepared the draft loan
agreement. In addition the decision of themittee seems to ignore the
misuse of necessary documents and infoomati delivery to the other

party (borrower). Therefore Ato Abeb®t being sincere in this
litigation violated the fundamental issuewgs of confidetiality.

4.3 Between current clients

The most obvious conflict betweenrrent clients is where the
advocate is representing two or eanarlients whose interests are
adverse to each other, a lawyer counlot represent a client who is
suing a defendant who happens to oweemto another client of the

advocate, at least not where succesthe law suit might jeopardize

the ability of the advocate's otheierd to collect its debt from the

defendant. Also, alawyer could nopresent two or more clients

who are competing for the same a$set.
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Another form of current client conflicirc arise when an advocate is
representing multiple clients, thatigo or more client's who or on

the same side of a litigation. Assume gicample that the driver and
the passenger in a car are injured wlnaw tar is rear-ended by an
other car. It might appear that a langeuld represent both of them
in suing the driver of the other car. Hoeevhe passenger might also
have a claim against the plaintdfiver under, say, an uninsured
motorist provision in the driver's pglidlso two or more criminal

defendants accused of jointly committing shene crime have conflicts
of interest despite the advantages thay thight have in maintaining
a united front. One such conflict relatesthe possibility that one
defendant will be able to escape punesft by a plea bargain that
includes agreeing to provide evidence agaimesbther?

Atom ammo Ayele on behalf of W/R Messeret Mammaliapnt ) Vs Ato
Tadesse Girmu and Ato kebebe Belayneh (respondeetapplicant stated
in his statement of claim against Ato  Tadesse Girfthe first
respondent)that Ato kebede Zewidie was a husban@/ofMesseret by
marriage concluded in 1980 E.c and had a son. Bst#d to live in
Germany. However, Ato kebede Zewdie has returnedAddis Ababa
without his wife’s consent and concluded a bigamgrmage with Wi/rt
Almaz in 1983 E.c. Ato Tadesse has prevented hom foeing convicted of
bigamy by allenging divorce in Nefass silk coum lIis litigation,Ato
Tadesse has defamed W/r Messeret .He has alsonggpdiis brother as
presiding family arbitrator. Furthermore, he haserted the name of Ato
Hailu Tefera and signed himself in the list of &ditior while he was not
member to the arbitration.

Atom ammo further stated in his statement of clagainst the second
respondent (Ato kebede Belayneh) that Ato kebede amaattorney for Wir
Almaz a second wife of Ato kebede Zewdie; he wa® an appointed
arbitrator for W/r messeret Mammo, the first wife Ato kebede Zewdie.
Therefore, Ato kebede is guilty of professional eoisduct. First, he
represents an adverse party in his attorney cgpaod as arbitrator, and
second, he has passed a decision of divorce fomtreiage between Ato
kebede and W/r messeret with in a short periodnog and was prejudicial
to the interest of W/r Messeret.
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The advocate disciplinary committee has concludhed, toth are guilty of
misconduct and has decided to suspend the liceihgd¢ooTadesse for 6
months and license of Ato kebede for one year.

In the case of the first instant court file.rik®1/93. In advocate Ato Abadi
Kasaye has represented W/rt Tigist Eshete on ond, o Abebe Tsige,

and Wi/rt Sindu Eshete (the respondent) on the d¢thied who are litigating

parties. This representation resulted in conflianterest between the client
of Abadi (Advocate) and the opposite party (defenslabecause Ato Abadi
Kassaye has represented the two opposing partisl@ass: Tigist Eshete

(Advocates, Ato Abadi Kassaye vs. Abebe Tsige amadusS Eshete(

advocate Abadi Kassay?)

ADC/534/90, the lawyer without asking the consehhis client signed a

contract of service with the opposing party whichswdetrimental to the
interest of the client. The disciplinary commitigéer investigating the case
found the lawyer guilty of disciplinary miscondudt its decision, the

committee said that the lawyer abused the powattofney given to him in

confidence. He intentionally surrendered the rigbfshis client to the

opposing party. As a result, the conduct he shomeakles him in efficient

and unsuitable for the proper administration oftipes Therefore, it was

decided that his name be removed from the regiatet his license

revoked?*

4.4 conflicts relating to non-client third parties

The obligation of a lawyer to exercise fpssional judgment solely on
Behalf of his client requires that heitessof others that might impair
his free judgment.*The desires of thietgon will seldom adversely
affect a lawyer unless that personnisa position to exert strong
economic, political, or social pressure ugfmlawyer. These influences
are often subtle, and a lawyer must be teheir existence. A lawyer
subjected to outside pressures should makdi$sclosure of them to his
client; and if he or his client beks that the effectiveness of his
representation has been or will be imphilhere by, the lawyer should
take proper steps to withdraw from repreg@ntaf his client®
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A lawyer has a conflict between themwmdis interests and a non-client
third party when someone other thanctieat is paying the lawyer's
fee®

Lawyers may sometimes get paid by one person t@sept another person.
Liability insurance polices generally obligate tivesurer to defend the
insured if a claim that is made against the iedus wholly or partly with
in the policy’s coverage or a company might proviceunsel for its
employees if alleged wrong doing is with in teeme of employmertt.

A common situation of this kind is when the lawyais been retained by an
insurer to represent its insured. Another is whbka employee of an
organization is represented by a lawyer who is depaid by the

organizatiorf®

One of the most common instances of conflict oérest occurs when a
lawyer is chosen and paid by an insurance compamgpresent its insured
pursuant to an insurance policy. It is not necdgsanproper for one party
to pay the lawyer's fee for another. Whenever thisurs, however, the
relationships must be carefully scrutinized to dwonflicts of interest. On
its face, the insurance situation does not preaeobnflict ,because it is
usually in the interest of both the insurer and itteured to minimize the
liability. Some lawyers who have this kind of piaetassume, therefore,
that they represent both the insurer and the idsuasd that there is no
problem?®

In fact, however, a humber of serious conflicts present. Assume, for
example that the policy amount is 500,000.The pféiis willing to settle
for that amount, but nothing less, and the defenmaared wants to dispose
of the case on that basis. However, the insuraoggany might reason that
it has nothing to lose by litigation the case. Tisatthe jury might award
substantially less than the face amount of thecpplin which case the
company would come out ahead, and if the jury werawvard substantially
in excess of the policy amount, the company wouake Inothing, because
the insured would be responsible for the additiamabunt?®
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Except with the consent of his client aftdr disclosure, a lawyer shall
not accept from other than his cliamy thing of value related to his
representation of his cliehAn advocate who receives a commission
(whether delayed or not) from a titlesurance company or guaranty
found for recommending or selling thesurance to his client, or for
work done for the client or the companithaut either fully disclosing
to the client his financial interest ihe transaction, or crediting the
client's bill with the amount thus receiveisity of unethical conduct.
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Conclutions and Recomendations

Legal ethics are principles of conduct that members of the profession are
expected to observe in the practice of law. They are an outgrowth of the
development of the legal profession itself. The interest of client and society
sometimes conflict, and the principles of legal ethics only do not aways
indicate how these conflicts should be resolved.

Advocates generate numerous complaints resulting in litigation because they
knowingly or unknowingly undertake representation of conflicting interests.
Most of these complaints can be avoided if attorneys consder and
comprehend the various rationales behind the rules before commencing
representation of a potential client, and withdraw if a conflict arises.

Conflict of interest rules are based on the following duties the advocate owes
to the client that is the duty of loyalty to the client, the duty to protect client
confidences and the duty to zealously represent client interests. Conflict of
interest can arise because of different kinds of situations. A conflict of
interest can arise when the attorney attempts to simultaneously represent
opposing clients or interests. Conflict of interest may arise when the
advocate engages in a prohibited transaction, such as accepting gifts from
clients or making loans to clients. A conflict of interest arises when the
advocate becomes involved in the successive representation of a former
client and a new client.

| would like to say the following by way of recommendation:

1. Article 12 and Article 13 of Regulations No. 57/1999 should be
amended. That is the concept of conflict of interest shall be clearly
defined to show the meaning clearly.

2.In case of malpractice by advocate involving conflict of interest, the
person who suffered loss due to the conduct of the advocate should be
compensated in addition to the disciplinary measures taken upon the
advocate.

3. It is recommended that directives be prepared to be distributed to
advocates to help them understand the cases that involve conflict of
interest.






