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CASE ANNEX



Definition of Terms

Comity — The doctrine requiring courts of one state tmgaize the laws and judgment
of competent courts of another state, in order éouse the reciprocal
execution by that foreign state of the laws and jtltgments of the first

State.

Foreign judgment —refers a judgment, decrees, or order of the natti@ judgment,
which has been pronounced or given by a foreigmtcou
Execution —Denotes that the granting of compulsory reliefdalasn the judgment

pronounced in a foreign judgment.

Recognition —is understood to imply foreign judgment as haviegjjudicata states and
conclusions on the other hand it is an act of tdrarh that makes the
foreign judgment on the parties to it just as ddinggdgment.

Resjudicata —it is a status given to a certain judgment whiel hlready been litigated

and it is not possible to bring a new suit on e cause of action.

An Exequatur —is a form of preceding which means retrial of theefgn judgment.



Jurisdiction - may refer the competence of the court which gemblére judgment to

that effect or it may also refer to which levelowiurt of a certain state
has power to accept the application of executiathatf judgment.

Choice of Jurisdiction- in private international law, the principles andes applied by

courts in order to determine the proper court for
instituting legal proceeding.

Choice of law —in the Private International court, the principkesd rules applied by

courts in order to determine the law applicable arder to
determine the law applicable to one or more ofl#gal issues to
be decided.

lus cvile —Municipal law the whole body of Roman law.
lus gentium —the law of peoples.
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Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

Introduction

Rules of Private International Law is one of thgnsils that display states mutual relationship
with each other and to the international commuattjarge in the current speedy movement
to globalization where by our planet has been instantly reduced in to a single village;

individuals are frequently mobilizing from one stato the other state is undoubtedly

unavoidable.

As they are inconstant and continuous interactibraugh marriage trade and other activities
of daily life in a foreign state, where in the cees of their relationships disputes are
invariably bound to arise.

In desire to address those conflicting legal dispudrising, states have adopted Private
International Law or Conflict of Law rules; becausehelps these states to get answers
concerning the determination of the court havingsgiction over a case involving foreign
element, to which appropriate governing law is epgle and under which a foreign

judgment could be recognized and or executed.

As Ethiopia is a country with no rules of Privatgernational Law, courts may not know or
find to know what special procedures to follow gcdling matters in which foreign elements

are involved.

As a member of international community and as aeFaddstate, though too late, it was a
correct decision for the current Ethiopian governim® issue the Draft Proclamation of
Private International Law. But it is consideredyoak an attempt unless it is provided in an
applicable form of law.

The Execution of foreign judgments, the title whtbiis paper is purported to address, is an
important aspect or one of the ingredients of ReiMaternational Law. Again in order to
assist their courts resolve problems associatetl thié execution of foreign judgments

rendered by other states, quite several states hdepted legislation which include

By Samson Wondwossen 8z 1
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provisions on the execution of foreign judgmentsinyl states have also entered in to a treaty

or convention bilateral or multilateral.

As it is known that, up to now, Ethiopia has neithencluded a treaty nor entered in to a
convention on the basis of which its courts wowdognize and enforce foreign judgments.
The provisions which guide its courts are thoserperated in the Civil Procedure Code (art
456-461) under the section of th&xecution of Foreign Judgments and Arbitral
Awards” Nevertheless, apart from the fact, these proviseme difficult to understand, that
they are very broadly formulated and they canncbaenodate as many legal situations as
either countries do.

This research paper will mainly concentrated onetkecution of foreign judgments. In doing

so, the paper includes five chapters.

Chapter one is devoted to introduce the definitfostorical development, nature and subject
matter of Private International Law. This chaptell aiso discuss the need, function, and

sources of Private International Law in general mnthiopia.

Chapter two discusses; the principle of recogniaod execution of foreign judgment. For
this purpose, the chapter deals with the distincietween recognition and execution, types
of judgments, and the justification to recognize anforce foreign judgments. It is also the
concern of this chapter, to discuss the theoriesxe€ution of foreign judgment, principles of
International Convention and practices of somecsetecountries on the subject. In doing so,
the writer has come across discussing the two teotidtuments of the Brussels and Hague
conventions with their basic features and ruledwmsdiction and Enforcement of Judgments
enacted in 1968 and 1971 respectively .In the meci the states, the Italian and Swiss are

available to this paper.

Chapter three is trying to examine the requiremeatbe fulfilled for the execution of

foreign judgments in general.

By Samson Wondwossen 8z 2
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The last chapter is concerned about the main corafehe thesis. It is designed to examine,
the concept and practice of foreign judgments mdgia. In further detail, it gives emphasis

to the conditions to be fulfilled for executionfofeign judgments in Ethiopia.

In order to look into the efficacy of the code pmions, an attempt has made to analyze a

case in this chapter.

And also the last chapter comprises, the concejixetution and Enforcement of Foreign
Judgments, the rationale and applicable theoryseged by the draft proclamation, the
concept of foreign judgment in the Federal contéxtthiopia under the draft rule of Private
International law and brief description of majopdeures of the draft law from the existing
law of (Civil Procedure. Code. Art .456-461).

Finally conclusion and recommendation are part.of i
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CHAPTER ONE

General Introdtion

Private International Law is the law that providetes, which regard cases involving foreign
relations i.e. relations that are private in natumat involving some foreign elements that

cross the boundary of the particular state.

Wherever legal case involving foreign element cornmes court of a state, it is Private
International Law that serves the purpose of ddteng as which state’s court is competent
to hear and decide the case and which state’s last e applicable to it. In this sense,

Conflict of Laws presupposes the existence of twmore competing national laws.

If there were no difference in the laws of statetlod world, there would have not been

conflicting laws at all.

Private International Law emerged as a distinchtheof law from the need of states to guide
their courts in the dispensation of justice in Icigases in which foreign elements are

involved.

The foreign element may arise from a connectioa person involved (such as the foreign
domicile, habitual or other residence, or natidgadbf an individual, or the foreign location

the place of incorporation, the head quarters loraach of a company), or of acts or events
involved for example, that the contract involvedsweoncluded or performed abroad, or
contained a clause choosing a foreign law or caurthat the accident giving rises to a tort
claim occurred abroad; or of property involved siashthe foreign location of land whose
title is at issue. Private law problems arisingrrtactual situations which are connected with
more than one country have common place in the moderld. Individuals or families

move from one country to another for a variety ofgoses (for example, economic, social,
familial, educational, or touristic), and for a Y&y of contemplated or actual durations
companies based in one country establish branahgesghsidiaries in other countries. Much

international commerce is carried out by way oflidga between parties based in different

By Samson Wondwossen 8z 4
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countries, and investments are often made by iddals or companies in assets located in a

country other than that in which the investor isdzh

With a view to achieving to some extent a satisfiactesolution to the Private International
Law problems to which such multi- country factuidliation give rise, develop legal systems
have adopted special rules known as Conflict ofeRuand this rules form the legal area

known as “conflict of laws” or “Private InternatiahLaw”.

In the modern world every country having a devetbfggal system has also its own set of
conflict rules, which form part of its private lawhis conflict rules are differ from one
country to another in the same way as other rufeprivate law, and have no greater

connection with public international law than harey other rules of a country’s private law.

As in fact in every other world nations, there aggies of social, economic and political
factors bringing Ethiopia in to contact with foreigountries and peoples. The conflicting
situations resulting from these contacts undouptedimand the employment of Private
International Law to resolve the conflicts. HowevEthiopia has yet not adopted its own
law, nor has it become a party to any conventiotreaty dealing with the issues of Private

International Law.

The sphere of Private International Law may congpttgee kinds of problems dealt with
conflict rules that relate respectively to direatlicial jurisdiction; choice of law; and the

Recognition and Enforcement of Foreign Judgments

Rules on direct judicial jurisdiction, define th@camstances in which the courts of the
forum country are competent, and should be willitmgentertain proceedings in respect of

dispute which have some connection with anothentrgu

Rules on choice of law select from the connectathttees the one whose law is to supply
the substantive rules which have to be appliedhgyforum determining the merits of the
dispute.

By Samson Wondwossen 82 5
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Rules on the recognition and enforcement of forgiglyments define the circumstances in
which a judgment of a foreign court is to be giweme, and if so what, effect in the forum

country.

Among those ingredients of Private Internationawl the rules in the sphere of the
Recognition and Enforcement of Foreign Judgmentsis one of the controversial areas in

conflict of laws.

Ethiopia, has as yet neither become a party to taegty nor convention regarding
Recognition and Execution of Foreign Judgments.efk@ few rules are provided in its
Civil Procedure Code of 1965. However, the provisiare concerned with the Execution of
Foreign Judgments and comparison of these prowswith similar provisions in other
countries, manifests that they are not detailedughdo accommodate relevant provisions
capable to resolve problems involving foreign elem@®ther problems and definitions will

be discussed in the subsequent chapters.

The paper has four subsequent chapters. In itdehape, the writer has concentrated on the
definition of Private International Law, historicalevelopment in general, historical
development in Ethiopia, the need and function o¥a®e International Law, sources of

Private International Law in general and in Etha&opi

1.1. Definition of Private International Law

With in the scope of the study, the writer is canee with different definitions that are

given by different legal scholars. Some of whicé provided here under.

In the words of CheshiréPrivate International Law then , is that part of |aw which
comes in to play when the issue before the courtfatt some facts, events or transaction
that is so closely connected with a foreign systeof law as to necessitate recourse to
that systent.* In such circumstance application of a foreign faay be necessary to prevent

in justice.

! Cheshire, Private International Law’(8ed)p.5

By Samson Wondwossen 82 6
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In the words of JohnsoriPrivate International Law is the body of rules applied by a
country justifying and controlling the occasional gplication by the courts of foreign

law instead of its own”?

Graveson on his part definéBrivate International Law, or Conflict of Laws as branch
of law which deals with cases in which some relevafacts has geographical connection
with a foreign country and may, on that ground rai® a question as to the application of
ones own or the appropriate foreign law to determiation of the issue, or as to the
exercise of jurisdiction by ones own or foreign cats” .2

According to Westlake: Private International Law is that department of private
jurisprudence which determines before the courts ofvhat nation each suit should be

"4 Erom all and other definitions

brought and the law of what nation it should be deicled.
given to conflict of laws by different scholars,istpossible to get some general truth, only
five of which are given in relation to the subjefitstly it is a branch of law that comes in to
view only when the case before the courts involwas or more foreign elements. Secondly,
it is applicable only when the case is of privad¢umne like marriage, divorce, succession, tort,

contract, property, agency business organizatadgriand the like.

Thirdly, it guides the court to determine as to thiee or not it has jurisdiction to hear and
decide the case, and as to whether or not it igedblto apply the law of another state.
Fourthly, conflict of laws is also the branch ofvighat aids the court to determined whether
it should give recognition and enforce the judgmeantd awards given by tribunal of another

state Finally, each state has its own rules oflmtrf laws.

2 Johnson, Conflict of Laws, (2. ed ) 1962, p. 1
% Graveson, the Conflict of Laws, {'@d. ) 1969, p. 3
* West lake, Private International Law™(@d. ) 1925, p. 5
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1.2. Comparison of the Name Given Conflict of Lawser Private

International Law

There is no agreement as to what this branch oflalveshould be named. The Private
International Law and conflict of laws are the twames by which this subject is widely

named’

The name first used by distinguished scholars sisctory in 1834 in the United States and

Westlake in England was Private International L°aw.

Westlake supports this nomenclature by saying ‘it subject. Matter of this branch of
laws falls within the purview of international law as the court are required to choose
one of the several foreign laws, and jurisdiction foone of the several foreign courts’
Later, in the United States the name adopted wasflict of laws; and this is commonly
used there and is also preferred in some of thdingaext books on the subject in common
law countrie$ The term primarily used in the United States, @anand more recently in
England, at list since the writings of Westlakderdo “Private International Law”. ° Fault
can be found with both nam&sRegarding the nomenclature of Private Internatidaavs,
some scholars such as Paras Diwan and Cheshiredatigat “it is likely to create

confusion with public international law.

But there are obvious differences between the twbThe later primarily governs the
relation between sovereign states and it may perlba@pregarded as the common law of
mankind in an early state of mankind; the formedesigned to regulate disputes of private
nature notwithstanding that one of the parties begovereigri! Public International Law is
mostly concerned with nations and not individuahiler the Private International Law is

concerned with the disputes between the individnal staté?

® Atul.M.Setalvad, Conflict of Laws {ied. ) 2007, p. 6

® Ibid,p.6

" Supra note 4, p.

8 Supra note 5 p.

® Peter Hay, Conflict of Laws {2ed.) p.1

19 Supra note 5

1 Supra note 1p.13

12 paras Diwan, Private International Law (#vised and updated ed.)1998,p.47
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The rule of Public International Law is uniform fall states, while each state had its own
Private International Law® All the criticisms, as far as they go, are correattheir own
premises.

It can not be said that there is no link betweeival® international law and Public
international law'* Some principles of law, such as requirement olmtjustice are
common to both; some rules of Private Internatidreal, as for example the traditional
common law doctrine of the “proper law” of contrakbhve been adopted by a court in the
settlement of a dispute between sovereign statesllg; some rules of Public International

Law are applied by a municipal court when hearimgse containing a foreign elemehts.

Regarding the other nomenclature of Conflict ofvkaagain Paras Diwan and Cheshire
argued that this branch of law is also defectieafimany aspects. This name includes within
its ambit the rule of choice of law, but it leavest the rule of jurisdictiod® So far as the
name indicates that there can be conflict betweggrnational law of two countries, this
name may be unobjectionaBifeCheshire says that on balance this is innocuoitssiftaken

as referring to a difference between the interaaisl of two countries on the same matfer.
When for instance a question arises whether thigrasent in France of a debt due from a
person resident in England ought to be governeiriglish or by French internal law, it may
be said that these two legal systems are in conflich each other in the sense that they can
each put forward claims to govern the validity loé ssignmerif. But the title is misleading

if it is used to suggest that two systems of lagvsaruggling to govern a caSe.

The serious objection against this name is thdaah there is no conflict of laws; the very
purpose of this branch of law is to avoid conffitMorris very aptly says that so far as the

guestion of Conflict of Laws arises it may be i ttmind of the judge adjudicating a case

3 1bid,

*Ibid,P.48

15 Supra note 1 p. 13
16 Supra note 12 p.48
7 1bid

18 Supra note 15

9 Ibid, p.13 - 14

2 |bid, p.14

2 bid, p. 15
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having foreign element, but it indicates that thisra conflict between the internal laws of

two countries; each trying to have domination dhersuit, then the name is misleadffg.

As has been seen, the function of Private Intesnati Law is to indicate the applicable

foreign law, with a view to do justice in the c&3e.

There are several other names that have beengtadder this branch of law. Some of them
are International Private Law,?* Inter Municipal Law, >® Comity, *and Extra -

territorial Recognition of rights,?’ Law of Multi state of transnational problems?®

Szaszy suggests that it could be named as “Ciailnily and Labor Law; but he himself
rightly says that “this would be not only unfamilidbut rather clumsy and too long;
moreover, this would not be quite accurate eith®mcause Private International Law
comprises also the rules governing legal relatishgh contain foreign elements and which
are encountered, quite exceptionally, in other ¢tinas of the legal system e.g. land or

farmers co-operative lafV.

The fact is that no title can be found that isusate and comprehensiteand the title
Private International Law and Conflict of Laws & well known to and understood by

lawyers that no possible harm can ensure fromdbetion of either of ther:

It might be argued that the latter title is prebeabecause it is a title unrealistic to speak in
terms of international law if the facts of the case concerned which England and some
more other part of the British Islé&dowever, the former is the title most widely used

through out the world and, significantly for thisuntry, it is the description used in the

% Dicey and Morris, Conflict of Laws, p 5
2 Supra note 12, p 48
2‘5‘ Fredric Harrison, Jurisprudence and Conflict ofvsa1919,p.130
Ibid
26 phil more, Commentary on Private International lavComity, (¥ Ed.)p.11
2" Holland, Jurisprudence
2 Eugene F. Scholes, Conflict of Laws (2nd Ed.)p 2
29 Szaszy, Private International Law in the Europeaaples Democracies, 1964,p 5
30 Supra note 23, p 49
31 Other terms which have been used to describeuthiect are International Private law “ Inter Mupial
Law,” “ Comity” and “the Extra — territorial Recogion of rights”
32 Supra not 21 p.14
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European community and most other internationaldsodf which the United Kingdom is a

member.

On the believe of the writer of this study and aBabDiwian, it is submitted that of all the
names current and suggest the most appropriatessieebe Private International Law as it
denotes the two essential aspects of the subject. ,vinternational character of the subject
and the relation of the subject with private lawdéginguished from public law. And above
all, this is the most current and internationaltgepted nam&But for the purpose of the

writing of this paper, the writer may use the twords interchangeably.

Ordinary meaning of Conflict of Laws shows the &xige of contradictions between two
sets of laws. Conflict of law generally refers tsitation in which two or more rules that
apply to the same relation are in the contradict@onflict of Laws becomes an issue only
when two or more different and contradicting lawsl gurisdiction are in competition to

govern the same legal case.

As a result, for instance, with the same state [@rdf Laws may arise between different
laws of two or more regional state of a Federaledtar instance, Ethiopia today where
Conflict of Laws in the different regional statesiyrarise. In this sense, the term conflict of
laws is preferred because describing it as a brahuiternational law would be confusing as

the regional state of federal state has no intenmalt personality.

Like wise, Conflict of Laws may arise between laafdwo or more different sovereign and
independent states. The pre- requisite for existasfcConflict of Laws is there for the

existence of two or more different and contradgtews and jurisdictions.

The scope of this paper is however, limited to @maflict of Laws that govern the private
relation of individuals of two or more sovereigndaindependent states. Conflict of Laws in
this sense, refers to the law that provides thesfuivhich are applicable to cases that fall

under Private International relations.

% Ibid
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1.3. Historical Development of Private Internationd Law

1.3.1. Era of territorial Law

Among the laws, Private International Law is peghéipe youngestit could be said that,
countries such as ancient Israel, Greece and Hmy# laid down the foundation stone of as
to the development of Private International aws generally agreed that the conflict of laws

as we know it began to emerge in the earf{) d@ntury in Italy®®

All the conditions that could be said to be essémdir the development of the rule of Private
International Law were present during the Roman iEmgEach provinces of the Roman

Empire has it is own law?

In Rome the “ius civile” was deemed to form a pErthe right of Roman citizens and thus,

was not applicable to cases involving foreigriérs.

In other words to the Roman citizens the Romandpplied and to the citizens of Province
the Provincial law applied. Disputes between Romveer® decided under Roman law but the
disputes between citizens of province (who werenalifor Romans) were decided by a
different law, called law of natiori. This seems to be the reason that, despite ideal
conditions for the development of Private Interowadl Law, there was practically nothing
like Private international Law during the Roman Emp® Separate courts for case involving
foreigners may be considered the initial step i dievelopment of the Conflict of laW.
Thus the “corpus juries civilis” does not contairee a word on the application of foreign

law in any situation.

It was incidentally some concept of Private Intéiorl Law such as domicitéor the rule

that the “lexsitus” governs all matters relatingrtonovable then place in Roman law, but it

34 Supra note 30 P 53

% Robert Allen Sedler, Conflict of Laws, 1965, p8

% Supra note 34

37 Supra note 35 p.7

% The law of nations was a body of rules differemd distinct from provincial laws of either party

%9 Supra note 37

“0 Supra note 36

“*1 Under Roman law domicile meant connection of m@eto a place which he had made his permanendeabo
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is submitted, to build any structure of Privateeinational Law from these rules would be an

exercise in futility*

1.3.2. The Era of Personal Law (8 — 10" centuries)

After the Barbarians overthrew the Roman Empire aettled tribe after tribe in the

territories where hitherto to Roman law had prediilthere arose what is called the system
of personal lawé® This covers roughly a period of four centurtésThis ended the
territoriality of Roman law. Each tribe, Visgothombard, Burgundian and soon retained its
own tribal law, in much the same way as now a day®peans, Hindus and Mohammedans
in India have their own family and religious lawshe implication of law becoming personal
was that wherever a person went, he carried hisaldlvhim. Thus a Saxons was governed

by Saxan law and end Sabian was governed by Skbviawherever he might go.

**There were of course exceptions to this systemeosqmal or tribal law&Two of these
exceptions were that the same criminal law and rdaw applied to all persons. Some
times, parties themselves specified the law by Wiieir transaction would be goverri&d.
Thus in a country like Italy which had a huge mixsgbulation, it was usual for the parties to
state the law by which they chose their contradtansaction to be governed. It is likely that
in such a situation some cases of conflict of peasdaws might have ariséfi.But no

coherent picture is discovered.

1.2.3.Era of Feudalism and City States (1 and 12" centuries)

Eleventh and twelfth century witnesses the exthefera of Personal law and its replacement

by the era of Feudalism in the north Alps and of state to south of AlpE.Feudalism is the

negation of personality. It is a remarkable higt@irdevelopment that two diverse tendencies

2 Supra note 39, p. 54

“3 Supra note 21, p. 20

** 1t may be noted that in 212 AD. Roman law was ntagdaw of entire Roman Empire

“> Supra note 43,

“6 Supra note 45, p.21

" Supra note 42

“8 For instance, the rule that capacity to contstgaverned by personal law, succession by persanadf the
deceased, transfer of property by the law of thedferor or the validity of marrage by personal tdwhe
husband

“9 Supra note 47
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put the era of personal laws to an éhdduring this period in France, Germany, Spain
England and other countries, north of the Alps,dééism came in to existenéeAnd with

this was ushered in the era of territorial lawsudaism does not tolerate the application of
any foreign law? The policy of a Feudal superior was rigorouslylisregard all laws save
his own and to refuse protection to rights whicd baen acquired under un extraneous legal

systent? Thus for instance, strangers were right less.

A person who passed from one fief to another wataimger of losing his property and even
his freedom, and though the treatment that he vedevaried infinitely in different Fiefs,
almost universal burden was that he could not tnétnisis property on deattf. Thus, again,

there was no scope of or the development of rui€sivate international Law.

In the south of Alps also territorial law emergédt for different reasons. The city state of
Italy came in to existence and it was laid dowrt #ibepersons living in a city were governed
by the law of the city? At this period of history, there gradually emergethrge number of
prosperous cities, such as Florence, Bologna, MPésa and Padua, which had succeeded in
winning their independence, and which not only tre&r own territories but also possessed

laws that showed many individual variations frora generally prevailing Roman la.

Each of these states had their own laws and thesedifferent from each other. It was this
diversity of municipal laws combined with commelmtween city and city, that demanded
some respect to be paid to alien laws and thahatgly gave rise to the science of Private
International Law’” In this back ground the emergency of rules of &evnternational Law

becomes imminent.

* |bid

* |bid

*2 |bid

%3 Supra note, 43, p.22
¥ |bid

% Supra note, 49

%% Supra note, 53

" |bid
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1.2.4. The Era of the Statutes (13— 18" centuries)

The credit of witnessing the emergency of rulesPaf/ate International Law goes to the

thirteenth century. The feudal doctrine of theitgalf laws become unworkable in a country
like Italy, where commercial inter course betwéam inhabitants of the various cities was a
matter of daily occurrenc®.It was in the interest of trade and commerce ditgt states

recognized each other’s lawsThis was also the age of revival of Roman law.

The eleventh century glossators of the corpus hatis already done much preliminary work
in this directior’® How ever it was left to post glossators to maksteyatic and scientific

study of rules of private international law, thaynly the rule of Private International Law on
certain doubtful rule of corpus juris. These rutesdly exited in corpus juries, but such
hardly existed in Corpus juris, but such high wlas &uthority of corpus juris that these
doubtful pegs held firmly the rule of Private Intational Law?* One such peg was the
Justinian rule that the catholic religion appliedatl citizens. Howsoever, illusory there pegs
might be too hung on them. And they held. Among &la¢hors of this age the name of
Bartolu$?s perhaps the greatest name. He had influencedetfs thought of European

countries for several centuries, with Bartolus cahneestatute theo3?

In the middle age the word “statute” meant any taveustom which prevailed in any city of
ltaly contrary to Italian laW? Originally the theory was conceived to provideusion to the
conflict among the laws of Italian city states dmtween the laws of Italy and other city
state€® The protagonists of the statute theory classifigatutes under three heads; (a)
statutes relating to person, (b) statues relatinthings, (c) mixed statuéS.It is for this
reason that the theory is nomenclature as stahgery. Apparently under this theory it

seems to be very easy to provide a solution topaolylem.

*8 Supra note, 53 p 23

%9 Supra note, 49 p. 55

0 Supra note, 53 p.23

®1 Supra note, 59

®2 His full name is Bartolus, desaxofeurato (131857)
83 Supra note, 60 p.24

% Supra note, 61

% Supra note, 63

% Supra note, 64
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Conflict of Laws, but in practice it is not so edSyThe greatest difficulty is of
characterization; which matters, transaction leghitions, things etc would fall under which

statute?

In the sixteenth century the credit of developimg statute theory goes to French jurists. For
most among them are Dumoulin (1500 -1566) and Daatre (1519-1590FAlthough both
accept the division of statute in to two, yet wadfthat Dumaulin exaggerated the scope of
personal statues, while D’Argentre, being the otsast of territoriality of laws, was not in
favor of giving extended mean to personal statukesording to him if there was any doubt
about a matter as to which category a subject ghtall, it should be treated to fall in

statutes pertaining to thin§s.

In the seventieth century the Dutch jurists attesdb give a new twist to statute theory.
vote and Huber were Dutch writers who developed fhaitical power of sovereignty on the
territorial theory. According to them it dependga on the will of the sovereign as to what
solution should be provided to any problem, inahgdihe problems of Conflict of laws. This

led to the emergency of doctrine of territorialifylaws.

1.2.5Modern Era

The nineteenth century may be regarded as the fiagif the modern era. Fredrich carl

van Savigny the famous German jurist, propagatadva theory. According to him for the
entire civilized world there can be developed ondoum system of Private International

Law.”®

Rejecting the statute theory, Savigny said thatlassify law with its object in view is not
correct. The object of private international lawhg says to establish the co-relations of a
legal relation ship with some territorial l&vAccording to him every legal relationship must

belong to some law and there for the object of &evnternational Law is to find out the

®7 |bid

% Supra note, 65 p. 24

% Supra note, 67 p. 56

% 1bid p. 29 and supra note, 68 p.29
" bid
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‘seat’ of every legal relationshif.In the event there being a conflict between thetoeial

law and the law of the place to which legal relasioip belongs, the latter should be applied.

When we came to our century, we find that initiahg development of Private International

Law was influenced by the Napoleonic civil code aationalism’®

On the European content this led to the acceptahtiee principle that personal law of an

individual is the law of his nationalit.Mancni is the top of nationalism.

On the continental Europe, and perhaps elsewhswe tile emergency of the soviet union
after the first world war and its allies, the eBsiropean countries, after the second world
war, has influenced the development of privaterirdggonal law. According to Szaszy the

great October socialist revolution accomplishedhat end of the first world war and the

socialist revolution that took place is the peoplesnocracies after the second world war
have change the aspect of the world. “Parallelhto dapitalist system founded on private
property, the socialist legal system founded onsth@al property of the means of production
came in being. Accordingly, contacts of completedw type where established as regards
the relationship between capitalist and socialisites and between socialist states
themselves, and nature of these contacts was stibfi{adifferent from that of international

relations which had been previously prevailing. #amoic and other contracts of a new type
were created between the organizations of the I&idi@o and the nature of these contacts is
also essentially differing from international castta existing between the citizens and
organization of the socialist and capitalist stafé8ut the road to the uniformity of rules of

international law is along one with many detourscsiideological differences do affect the

development of law.

2 Supra note 66 p.56

3 Mancini Held the field for quite some time
" Supra note 72

> Szaszy

By Samson Wondwossen 8z 17



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

1.4. Perspective Development of Private Internatical Law in

Ethiopia

An examination of Ethiopian legal history revediatt of all branches of law of the country,

private international law has received the lesignéion, hence it is an embryonic stage of
development?® except for the four materials prepared by threeifm scholars, and one the
domestic, Norman Bentwich , a former adviser of thmistry of justice, and Norman
L.Singer and Robert Allen Sedeler, former profesdahe faculty of law of Addis Ababa
university, and lbrahim Idris, lecturer in law afculty of Addis Ababa university, no other
research has been conducted to help to promotstulg of Private International Law. The
material by singer, “ teaching material for thedstof Private International Law,” and that of
Sedeler “ conflict of laws in Ethiopia,” have uprnow been the only two materials used to
support the study of Private International Lawhe faculty of law particularly, in the post
1974 period in which Ethiopia has embarked up oew program of development, and has
consequently operated fundamental changes in ttie-seconomic and political fields, the
materials refers to no longer quality to renderdhsistance expected any standard teaching
material’’

Apart from failing to include comprehensive explamas necessary to help to teach private
international law to students of a law faculty, therks of both Singer and Selder have not
included comparative descriptions even on suclsdraa the concept of Private International
Law, its scope, functions and characteristics. Sgirgly enough, when it is evident that
both scholars have been trained in and influengethé Anglo- American legal system, in
which the laws relating to the recognition and exien of foreign judgments is studied
within the scope of Private International Law, thiewve not given coverage to these laws in
their materials intended to serve in EthiofSidlso, the fact that no problems or question or
notes have been included the materials do notttteilthe comprehension and assimilation

of relevant Private International Law concepts lte Ethiopians situation. But, a better

: Ibrahim Idris, Materials for a Study of Privateédmational Law in Ethiopia, 1998
Ibid
8 Ibid
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performance, Ibrahim Idris, has tried to come ughwihat the above scholars have failed to
do.

Ethiopia has not yet adopted rules of private magonal law. Again she has not become
party to any treaty for conflict of laws exceptraaty signed between Ethiopia and Djibouti
on the judicial assistance. There are no speaifiesrof Conflict of Laws promulgated in
Ethiopia. There were drafts of it prepared by Pssée Rene David who drafted it as part of
the civil code of the 1960 and yet it was separatatlleft out during promulgation. Needless
to mention, the draft rules of Private Internatiobaw prepared by Professor Rene David
which was supposed to appear as part of the Ednopvil code of 1960 did not include any
provision on the execution of foreign judgméhtSimilar attempt was made by Robert Allen
Selder who prepared the draft of code of conflickaas. Again he did not give coverage to
the law of execution of foreign judgment. Commissiavere also established in 1968 and
1983 for reconsideration of these rules but withsnocess in both cases. And also the recent
legislative body has drafted rules on Private maéonal Law. But none of them can achieve

SUcCcess.

The internal Conflict of Laws was not a problentihiopia as she used to be a unitary state
until 1991, after which division of power and Femlesm were adopted under the 1995 FDRE
constitution. Conflict of Laws in Federal Ethiopizay, therefore, be one of the areas of the
law that need a special consideration more thandwe to this fact. In other words, there is
fertile ground for the development of Conflict chws in the Federal Ethiopia, as a result of
which, it becomes necessary to make independeshneses and studies in this field in order
to get the rules that govern Conflict of Laws witline Federal and the Conflict of Laws that

involve foreign elements.

9 Ibrahim Idris, Ethiopian Law of Execution of FagaiJudgments Atrticles, p 17
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1.4. The Need and Function of Private International aw

What would happen if a state does not have rule€anflict of laws for consideration of

foreign laws, jurisdiction and judgments? Why sldoalstate be worried about considering
application of foreign laws and judgments whileduld easily apply its own laws to any
case that comes to its courts? Can a state caitdig&izens to its territorial boundary? What

about its territorial boundary to its citizens a@n

None of this questions may get positive responsgcpéarly in today’s highly interactive
international community as a result obviously altremch state of the world has its citizens
living in the territorial boundaries of other stated citizens of other states also live in its
territorial boundary. This provides the chance tweations of relations of diversified
character like marriage, a contract, employmerdp#dn, partnership etc. among the subject

of different states.

Wherever legal disputes arise from such relatitwas involve foreign elements dispensing
justice becomes necessary just like any other dilenesses. In case a state decided to make
no consideration of the issues of conflict of laws¢auses injustice to the parties to the
international relations, which may be either itsnomational or that of other states. This on
the other hand may make citizens of other statesftain from entering in to any relation
with the subjects of such state. This in turn afféhe commercial activities and investments
of the particular state as no foreigner may haeectburage to deal with such state does not
render justice if dispute arises. Hence, makingm@ration of conflict of laws is the duty of
all states that need to administer justice to s&fet) and encourage international legal

transactions of private relations.

The need for Private International Law arises bseadifferent countries have different
systems of law. Every country makes law regardiragriage matrimonial causes, adoption,
succession, contract, debts, torts and like mattést more often than not, laws of different
countries have different rules in respect of thesdters. Sometimes even with in a country
laws are different for instance laws of differetdts of USA are differ from each other. Had

it not been so, there would not have been any fae®rivate International Law. Thus if

8 Supra note 72 p. 37
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marriage means the same thing all over the worttthe rule of capacity and ceremonies of
marriage are the same in all country, the questioconflict between the laws of different
countries would not arige. And if there is no conflict between the laws offefient

countries, there would be no need of private irggomal law.

Since the laws of different countries differ, itcbenes necessary in every country that there
should be a branch of law which resolves theselicenf? It is this branch of law which is

given the name of Private International Law or Qiohbf Laws.

It is the function of Private International Law itedicate the area over which a rule of law
extends that it deals primarily with the applicatiof laws in spacg® Wherever a legal case
that involves a foreign elements comes to a cduat siate with law that contradicts with the
laws of another states interested in the same #@asePrivate International Law that serves
the purpose of determining which state’s courtsoimpetent to hear and decide the case and
which states law must be applicable to it. Privaternational Law is that branch of law by
reference to which no adjudication can be finallyedmined. Private International Law by its
very nature merely indicates the governing law urvdeich a case is to be decid¥d.For
example, a court is called up on to determine td&liy of marriage performed between an
Indian domiciled man and an English domiciled womidse ceremonies of marriage were

performed in Paris.

The Private International Law merely informs ust tipaestion as to capacity to marriage is to
be determined by the law of the domicile of thetiparand the questions of the performance
of ceremonies is to be determined by law of theglwhere marriage is solemnized. On
knowing this, the court will decide the case acecaly: if the question is of capacity the
matter will be determined by reference to Indiaw lar English law; or if the question is
whether request ceremonies were performed or hetcourt will decide it by reference to

French law?® That is why Cheshire analogizes this function §ae International Law with

& |bid

82 |bid

8 Supra note 65, Ied,p.6
84 Supra note 82 p.38

8 |bid
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that of an inquire office at a rail way stationsemh a passenger may learn the plat form at
which his trains starf€. If you ask for the right train for you, the offictells you the plat
form number and it is up to you to get on boardgbimt is Private International Law shows
you that of India or France or England law are @able to the particular case. Its function
ends after indicating the substantive law that &hde applied. It does not supply its own

substantive rule.

1.5. The Nature and Subject matter of Private Intenational Law

The rules of conflict of laws are rule of our dotesaw which are enforced by our courts,
and are not there fore, rule of international Bwvhilst Public International Law is a law
between states and is generally not enforceabldomestic courts Conflict of Laws is a
branch of the domestic law of countrf8sPrivate International Law, despite the word
international is a domestic law. In fact, it hagngiicant difference from Public International

Law.

Private International Law has the following distimature. It is not a separate branch of law
in the same sense as, say the law of contractitds all pervading? In other words this
mean is that it is not a department of law in tese that contract or tort etc. It is a technique

or a method rather than a substantive law.

The two major systems of law the common law anccihiélaw, differ from each other as to
the subject matter of Private International Lawciwil law countries the law to be applied to
a case ordinary has little to do with a courtssdigtion, except coincidentally, as in cases
dealing with local land or immovabi8.Germany, Switzerland and Scandinavian countries
restrict the scope of Private International Lawptoblems of Conflict of Laws, and matters
relating to status of foreigners fall under a sefabranch called the Law of Foreign&rs.
Private International Law of Soviet Union and oé fheoples democracies of eastern Europe
include within its ambit the rule of choice of lalong with all the connecting factors such as

8 Supra note 83,13p.8

87 Atul M. Setalvad, Conflict of Laws (led ) p.6
8 |hid, p 3

8 Supranote 82 p 7

% Scoles and Hay, Conflict of Laws p.2

1 Supra note 80 p.39
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nationality or domicile, the place where the cocttravas entered in to, or is to be
performed®® However the rule relating to resolving of conflaftjurisdiction is not included
with in the rules of Private International Law. Yhare considered to relate to procedural
law.

Similarly, the regulation of legal status of foneggs is not considered to fall with in the
scope of Private International Law as the majoatythe rules relating to legal status of
foreigners are considered, by these countries, l@srach of administrative law, and not of

civil law.*®

According to Szaszy problem connected with conflicts of jurisdiction cawnot be
included in Private International Law, either becawse the subject of regulating the
competence of courts for exercise jurisdiction belggs to the law of civil procedure more

precisely, to the international law of civil procedires.”®*

In the Soviet Union and the peoples democratic cmmof east European, the object of
Private International is constituted by legal rielaships that have an international bearing,
or an international character, which in the otherdg, contains a foreign, international
elements and which are tied up with the legal sysi€several states.

95

In common law countries, rules of jurisdiction aasl well as rules of choice of law are

included within the scope of Private Internatiobaiv.*®

With respect to a Recognitions of Foreign Judgmemd law countries ordinary have well
established rule by statute or treaty while the Aca@ statutes follow a variety of
approaches in the case of foreign countries jud¢gnas in the main they are free to do but
are bound by the mandate of the united states itarst full faith and credit clause in the

case of sister state judgmefts.

2 |bid

% |bid p. 39 — 40

% Szaszy p.22

% |bid

% Supra note, 93 p.14
" Supra note, 90
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Consequently civil law nations regard questiojuakdiction and of judgment- recognition
as belonging to the related category of internafigorocedural law and not to Private
International Law. To them, Private InternationawL deals primarily with choice of law
problems. However, since choice of law rule of Iclaw nations frequently turn on the
connecting factors of the nationality of one ortbparties, Private International Law in those
countries often also encompasses the law of nditiprend citizenship and special rules

pertaining to alien$®

This is not the case is the common law world. k& ¢ommon law countries including the
United States, facts or contacts with jurisdictather than the forum raise conflict of laws
concerns primarily in three different situationgstf whether a court can appropriately
entertain a case which has foreign contacts, urgsdiction, second, if a court does hear a
case, to what extent does the law of another &tte claim to consideration, i.e. choice of
law? Third, if a court hears a case, what is thecefof the determination or judgment in

another state, i.e. judgments?

1.6. Source of Private International Law in General

Sources can be divided into two: formal and maltestairces. According to Salmonth
formal source is that from which a rule of law derves its force and validity,the material
sources, on the other hand, are those from which deed the matter, not the validity of
the law. The material source supplies the substanaaf the rule to which the formal
sources gives the force and nature of law* The formal source is that confers binding
authority on a rule and converts it in to law. T8tate is the formal source of law in this
sense. It is the state that confers a binding ailyhtw a law. The other what we call the

material source of law. This is what supplies nraitecontent of the law.

% |bid

% |bid

190 salmond, Jurisprudence’ @d. ( 1924) para, 44 cited in G SchwarZengergeManual of International
Law ,v 1( 3" ed )Stavens and sons Ltd , London, 1957 pp 26 — 27
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In the sphere of private International Law, we havdeast the following five sourcé%.
(a).custom, b) legislative act,d) judicial and arbitral decisigr{d) opinion of jurists and (e)

international treaties.

(&) Custom: is a habitual course of conduct. Rules are involaéiér a long historical
process culminating in their recognition by the cmmity!°? It is not tradition. It is dif-
ferent from tradition. It is a practice repeatefligquently applied in a certain country or
localities, in such circumstances in the exterd #ccepted as a rule of law or conduct in that

locality. Custom in order to be a rule of condtieere should be:

. —That rule of conduct should be exist for a Ipegod time,
-This rule of conduct should be recognikgdhe reasonable number of society,
- This rule of conduct should be frequergthd repeatedly exercise and applied in the
long day to day activities of the sociefy.

(b) Legislative Act: the laws enacted by the parliament can be sersemther sources of

Private International Law. As we will see it in dissing the issues of Private International
Law in Ethiopia, laws enacted by the parliamentchsias the court establishment
proclamation, nationality law proclamation, thedeal family code of Ethiopia may serve as

sources of private international law to Ethiopia.

(c) Judicial and Arbitral Decisions: can be served as one source of Private Interration

Law. The court applies existing rules either disecr by analogy. More extensive is the
analogy drawn, the more creative the court's radedmes, and inspite of the view that
judges do not make law but only apply the excitmigiciples, the decisions reached by the
court are of immense value and in those cases where is no preexisting rule, they will be

a direct source of lawf*

191 Dr, Grma Gizaw, Private International Law, lectorte, 2007
1925 k. Verma, an Introduction to Public Internatibinaw 1998 p.23
103 H

Ibid
104 Supra note 102, p 41
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Morris magnifies this role of judges to the develgmt of Private International Law as a
source by saying “of course the increasing acésitparliament does not mean that the
function of the courts is restricted to statutarierpretation. There remain large areas of the
conflict of laws where case law is still the masipobrtant source, and the courts have still a
creative part to play'®® So, judicial and arbitral decisions can be consideas source of

Private International Law.

(d) Opinion of Jurists: the juristic work is an important source of Privateernational Law.

It s a unique feature of the Conflict of Laws,csnpared with other branches of English
law, that jurists have exerted to considerableuarice on the decisions of the courts. The
most influential foreign jurists have been Ulriclubbér (1636 — 1694), who was successively
a professor of law and a judge in Frieslald; Jos&bbry (1779 — 1845), who was
simultaneously a justice of the supreme court efWlsA and a professor at the Harvard law
school; and the nineteenth century Germen juristdfich Carle Vone Savigny? In the
twenteenth century the most influential writers édeen arise. Dicey, whose conflict of
laws was first published in 1935. Each of thesd wsbwn books has passed through many
editions, and each is frequently cited by the codft

(e) International Treaties: there has been, since the end of the last centurstrong

movement in favor of the unification, by way ofdties of the rules of private international
law.*?® These treaties are of two kinds: multilateral iidteral. Regarding the multilateral,
the Montevideo and the Hague conventions are reteexamples in addition to the
multilateral treaties, both the post war periododpiced numerous bilateral treaties,

containing clauses promoting international interset™

105 3.H.C Morris, Conflict of Laws,{2ed ) p 6
106 ||
Ibid
197 bid
198 Grepeau, elements d’une introduction all drioginational prive compare pp 20 — 21
199 Rabel, the Conflict of Laws; a comparative'@d ) 1958, pp 29 — 46
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1.8. Sources of Private International Law in Ethiopa

As there is no codified Private International Lawgthiopia yet, the judge deciding a case of
Private International Law needs to validate hissiens by relying on the appropriate source
of law!*® The source of law in Ethiopia is either customlegislation. A custom is the
habitual repetition of a certain conduct. A contkigecurrence may originate with the
people, or with judges or with other maké&rsLegislation which is said to have a clear cut
starting point emanates from the declared will ¢égislator Ethiopia is a code country i.e.,

its legal system is highly influenced by the coetital legal systerh?

Examination of Ethiopian courts decisions relattngcases in which foreign elements are
involved revealed that the courts have attempteresolve legal problems by resorting to
certain provisions of the various codes of the tquit® For example the civil code on
domicile, the civil procedure code on tEecution of Foreign Judgmentsand arbitral
awards, which this paper is going to purport adkingsthe legal and practical problems
involving around it. The Federal courts establishiy@oclamation (proc.no.25/96) may also
be considered as a legislative act since it contfergurisdiction over cases regarding Private
International Law to the Federal High Cotift. The nationality laws proclamation
(proc.no.378/2003) which governs the acquisitiod Ess of Ethiopian nationality contains

provisions that can influence settlement of Revaternational Law™>

Article 5 of the recent family law of Ethiopia eggpcourts to recognize marriage celebrated

abroad if consistent with Ethiopian public motl.

Ethiopia is a code country, i.e., its legal sgsis highly influenced by the continental legal

system. Judicial interpretation of a law is notdang in a subsequent cause. But where such

110 pistance Education Module, on Private Internalohaw, SMUC

112 Ibrahim Idiris, Materials for the Study of Prieainternational Law in Ethiopia, 1998, p. 107
Ibid

113 bid

14 Court establishment proc.no.25/96

115 Nationality law proc.no.378/2003

¢ Family code of the FDRE, 2000
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interpretations became settled, they acquire aupsige force in a regard to future

adjudications of the same or lower ordfr.

Absent of a statute of Private International Lawjge made law is the most important
source of law in Ethiopia; in certain cases, thartohave cited precedent cases. However
the dominant view seems that “courts should ndb¥olprecedent, as Ethiopia is a civil law

country**®

Regarding treaty as a source of Private Internatibaw, the treaty of judicial
assistance singed between Ethiopia and Djibotliegshotable international convention on in
the filed of private international law. Since theseno codified law to fill the private
international law gap in Ethiopia, our courts hawecasionally cited foreign doctrinal
writings in support of there holdings. The mostfrently cited writing is of course Sedler’s
“the conflict of laws in Ethiopia.” But he failea tincorporate the concept of execution of

foreign judgment in his respect material.

17 Supra note 112
18 Sypra note 111

By Samson Wondwossen 82 28



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

CHAPTER TWO

The Principle of Recognition and Execution of Forajn

Judgments

Introduction

Recognition and enforcement of foreign judgmentd dacrees is the matter which comes
under the province of Private International Law.eTRrivate International Law has to
determine circumstance in which and the basis oichwioreign judgment are to be

recognized or executed.

peoples life are not restricted with in the boungaor single state of territorial unit as they
are in constant and continuous interactions thromginriages trade and other activities of
daily life in a foreign state where in the courdeheir relationship disputes are in variable
bound to arise. Because of the mobility of peoplé@ some other circumstances, however the
just and fair dispositions of cases may demandébegnition and enforcement role o such

decision by other states.

But failure to do that would create inconvenientieghe parties concerned as a result of
which international transactions and interactionsoag different individual will be

paralyzed. It will be un economical tortuous andecessary to multiply a law suit. Hence a
law suit, once effectively completed, needs todmognized and enforced to avoid repetition

of the suit.

A party may invoke a previous judgment made inraifm country to defend his case. Thus,
he seeks recognition of that judgment.. Alterndyivee may demand the property of the
judgment debtor to be seized, attached, or so&hiisfaction of a judgment granted abroad.

This requires enforcement in other states

Imagine what international trade agreements orrathess border legal relationship would

end up if countries ignored themselves againsidargidgments.
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These will definitely a sever paralysis of a flol goods, people and services from one
country to another. Recognition and enforcemerfordign judgments is an important issue

to smooth international and interstate relationship

In the advanced legal system, this had already beeerstood long ago, and a system of
Recognition and Enforcement has been put in plahat is, in order to assist their courts
resolve problems associated with the executiouddinents rendered by other states, quiet
several states have adopted legislation which ialslodes provisions on the execution of

foreign judgments.

Many states have also entered into a treaty orexttions; bilateral or multilateral involving
the execution of foreign judgments. But Ethiopia diot have its own rules of Private
International Law to solve problem regarding the&xion of Foreign Judgments except the
incorporated few provisions in its civil Procedwade of 1965. And yet neither a party to

any treaty nor conventions on recognition and ett@cwof foreign judgment

In this chapter, the writer wants to discuss whetognition and enforcement of foreign
judgments mean with their distinction, what typguafgments are subjective for execution,
the justification why we need to recognize and sddoreign judgments, the basic theories
of recognition and enforcement of foreign judgmemtd the principle and practice of
execution of foreign judgment in the selected m#ional convention and some selected

countries on the subject

2.1. The Distinction between Recognition and Execan

Although execution of foreign judgments Presuppasesgnition, the two terms represent

different concepts.

Recognition is understood to imply foreign judgmexst having resjudicata status and
conclusiveness® In other words the judgment rendered in a foreiguntry is held to be as

119 Ruth Bader Ginsberg, Recognition and EnforceméRbeeign Civil Judgment; Summary View of the
Situation in the USA, International Lawyer, JungQ9vol.4,p.721
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binding up on parties as domestic judgments in dbentry in which it is recognized.
Execution denotes the granting of compulsory rddeged on the judgment pronounced in a
foreign country-*

A judgment given in one country may receive effectanother country by way of mere
recognition, or by way of enforcement. Enforcemain& foreign personal judgment implies
that a personal judgment has been given by a cdwhe of country (the original country)
which orders a person to perform some particulafsacch as the payment of a definite sum
of money to another person), or not to perform sparéicular act ( such as not to disturb his
neighbors sleep by excessive noises ) and thas sieptaken by the courts or authorities of
another country ( the country addressed ) with evvio procuring compliance with the
obligation imposed by the judgmert*.

It is plain that, while a court must recognize gvéareign judgment which it enforces, it
needed not enforce every foreign judgment whictedognizes?’Some foreign judgments

do not lead themselves to enforcement, but ontgdognition.

Enforcement involves recognition, but mere recogni{with out enforcement) of a foreign

personal judgment is also possible. Mere recognitiplies that the judgment whether or
not it ordered a person to perform (or not to penfjosome particular act, is given conclusive
effect in the country addressed in respect of guestwhich it decided, but with out steps
being taken by the courts or authorities of thentguaddressed with a view to securing

compliance with an obligation imposed by the judgnté®

In some cases mere recognition is all that is resegr possible: for example a judgment
dismissing a claim (unless it orders) unsuccesghaintiff to pay costs, or a declaratory
judgment; or a decree of divorce or nullity.

120 hid

12! peter Stone, The Conflict of Laws,p.307

122 3 H.C Morris, The Conflict of Laws,{4edn.) 2004,p.103
123 Sypra note 3
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A person in whose favor a judgment is granted iforaign court may seek to have that
judgment executed or otherwise carried out againesfudgment debtor. The plaintiff is then
seeking to enforce the judgment. Similarly, whgreeson is made a defendant in an action in

Ethiopia involves the foreign judgment by way otinter claim or other cross — proceeding.

A person in whose favor a judgment is given in eeiffn country may seek on its basis

merely to resist an action (here in Ethiopia) ie #ame or connected matter. For example
GeorgesuesAlemu in Ethiopia for a debt an8llemu defends the action by showing that the

matter has already been litigated in an Englishrtcdthe latter has found the alleged debt
does not elitist and has in consequence judgmenleamu. Here Alemu is relaying on a

foreign judgment. He is seeking the recognitiofenglish judgment.

Enforcement necessarily involves recognition whereacognition does not involved
enforcement. Mere recognition if granted, will peav the claimant from reviving in the
country addressed a claim which has been rejectedcoepted but in his optional to
inadequate extent by the foreign judgme&fit.

Under the general principle of international lawsita common practice for states to render

the status of recognition to foreign judgments.

Foreign judgments represent rights acquired thrabghapplication of foreign laws, and to
deny recognition to such right could amount to afimn of the laws of nation$™By
recognizing a foreign judgment a state is viewedaperating in the avoidance of wastage
of time, wastage of resource and the protectiah@fsuccessful litigant.

When we approach the Ethiopian legal situationpideshe absence of pertinent provisions
in relation, to recognition of foreign judgmentetk is no reason why foreign judgments
should not be recognized in Ethiopia, unless thversignty and independence of the country

is jeoparadized.and indeed, as far as an act isistent with the general principles of

124 Sypra note 3,P.307
125 3.H.C MORRIS the Conflict of Laws, {8dn.) 1973, p.987-988
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International law and practice, the non-valiantfypermissive rules in Ethiopian law need
certainly not preclude Ethiopian courts from reimugiustice'?® Provided that the criteria

command international acceptance are met, a wgiléss on the part of Ethiopian courts to
recognize foreign judgments would manifest the toaommitment in the observation and

promotion of international law.

Unlike the execution of foreign judgments, the Bfhan law is silent about the recognition
of foreign judgments, nor has the court practiceettgoed in that respect. In this regard, the
writer will try to discuss it in the last chaptehiwh will focus on the concept and practice of

execution of foreign judgments in Ethiopian context

2.2. Types of Judgments

2.2.1. Ordinary Court Judgment

This type of judgments are judgments rendered lyycurt other than that of the forum

irrespective of where that court is establishedt Blhas to satisfy the requirements of
competent jurisdiction. These judgments which aregght recognition or execution should be
civil and commercial matters by excluding crimimahtters and other judgments which are

not covered by the conventions to be subject fecation of recognition.

To be recognized or executed, judgments rendedhest than the forum should satisfy all the
requirements except the competence of the coutirest) by principles laid down on the
conventions bilateral, regional or multilateraleaties or the domestic laws of the country

which recognition or execution is sought.

Because the competence of the foreign court isrm@ed by the rules of private

international law and not by the rules of the |&e torum or by the law of the country where

129brahim Idris,the Applicability of Foreign Civil has in Ethiopia, Journal of Ethiopian Law,Vol.13,p72
233
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the foreign court is situatéd’ A final judgment in civil and commercial matterfseocourt of

competent jurisdiction will be accorded recognitamd it may also be enforcéd.

Regarding the ordinary court judgments the follayvaivil judgments are may be classified
to it:

In matters relating to contract

In matters relating to tort

In matters relating to insurance

In proceeding, which have as their object rightseim, immovable

AN NN

Property etc.

However, it has been said that judgments shouldivie and commercial matters by
their nature to be recognized or executed, natiall judgments and commercial matters

are subject for recognition or execution.

It is provided in thenternational convention of The Hague and Brusselsonventions of
the recognition and execution of foreign judgments:
They are:
v In matters relating to the status or legal capaaftpatural persons, rights in property
arising out of a matrimonial relationship, willscasuccessions?

v In matters relating to bankruptcy

v In matters relating to social security

v" In matters relating to decisions for the paymerustom duty, tax or penalfti

v

Administrative matters.

127 paras Diwan,Private | nternational Law¢din) 1998,

128 The Hague Convention of 1971 on Recognition anfdfrment of Foreign Judgment in Civil and
Commercial matters

129 Bryssels Convention, Art.1 and Hague Conventian,1A

13%bid

131 |bid
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2.2.2. Arbitral Court Judgment

When we are talking about arbitral court judgments,are referring to the award given by

an international arbitral court. An internationabi&ration is an arbitration when foreign
element is involved as a party to the dispute.

International arbitration follows two streams.
(a) Public law arbitration between states and

(b) Commercial arbitration

Commercial arbitration is a remedy that is sameesimsed in an effort to resolve disputes
that arise international business transactions.
Arbitrations may be resorted to by agreement omphyvision in a Treaty or Friendship,

commercial and navigatiofi?

It will allow trading partners to work out same tifese differences without resort to

litigation.

Commercial arbitration allows international tradipgrtners to agree in advance on the
ground rules for resolving their trade disputesh&y happen. Their agreement to arbitrate
should be in writing and, the parties must agre¢herchoice of an arbitration, the conduct

of the hearing, and they must be in writing to berid by the arbitrators awatt

In case of trade disputes, the International Charob&€ommerce in Paris, the Swedish
Chamber of Commerce and Specialized Commodity &sgsmts in London have been
called on to act as arbitrators in resolving trdidgputes.

In the view of international businessmen, arbitnatoffers distinct advantage. First, the
parties to an international contract can entrustrésolution of their dispute to judges of
their own choice, as the parties live in differeountries, which sometimes found their

132 pssefa Ali,Alternative Dispute Resolution Meth@egture note)
133 i
Ibid
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laws on legal concepts having a different traddiorand cultural background.The
arbitration award is at least in principle, finaitla court case may go to appeal and a long

time may pass before the final word is spok&n.

Those kinds of judgments rendered by an Internatidmbitral Court to resolve disputes
are not the main task of the writer. But as theesfareign judgments which are subject for
recognition or execution are sought, arbitral cqudgments have also the same effect
when they are rendered by an arbitral court othen the forum. However they have the
same effect with regard to their enforcement oogedion, they have different application
of laws to be governed. Because as, | have salttrear discussing the ordinary court
judgment, they are judgments given by a court wiiakie competent jurisdiction other

than the forum.

The enforcement of arbitral awards is made easiertie 1958 United Nations
Conventions on the Recognition and Enforcement of dfeign Arbitral Awards to

which most of the worlds leading commercial natiars parties.

That is the New York convention of 1958 — a sigrdfit international agreement provider

for the recognition of arbitration agreements aod the enforcement of foreign arbitral

awards.

Article Il of the convention provides:

Each contracting state shall recognize arbitralrdevand enforce them in accordance
with the rules of procedure of the territory whéine award is relied upon, under the
conditions laid down in the following articles. Theshall not be imposed substantially
more onerous conditions or higher fees or chargeh® recognition or enforcement or
arbitral awards to which this convention applieantiare imposed on the recognition of
enforcement of domestic arbitral awards.” Everyestzas enacted its own arbitration
statute which applies to intrastate /when therefatkerated states/ and inter states

/between states/.

134 Clive M. Schimithof, the Law and Practice of Intational Trade p.574
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The basic purpose of the 1958 convention was tooweage the recognition and
enforcement of commercial arbitration agreements international contracts. The
convention does allow a domestic court to refuseo@nforce an award on the following
grounds.

Public policy*®

Non — Arbitrability**®

An inadequate opportunity to present a deféiise

An excess of jurisdictiofi®

o~ 0 DD PRF

A “manifest disregard” of law”

2.3. Justification to Recognize and Enforce Foreigdudgments

Various reasons have been given from time to tionexplain as to why municipal courts
apply foreign law. There are two different reastmet induced countries to recognize and

enforce foreign judgments.

2.3.1. Facilitating International Private Relations

The world today presents a picture of diverse st#tte interaction of which is in different
spheres of life often results in conflicting intational legal situations. These conflicting
international situations have immensely been ergwaras result of the highly developed
transportation and telecommunication system thddmoas witnessed over the last several
decades. The interactions of nationals and dorareti of different state in such as in family
relations, trade, commerce, investment and etce llcome the cause for the creation of
contacts between the laws of such states whichteayncompete to dominate the resulting

conflict in legal situations.

Of these legal situations, the recognitions anctetxen of foreign judgments is one of the

controversial areas of conflict of laws. One of ttenditions most investors study before

135 Article 5(2) (a) and (b); implemented by the 19%&
136 |bid

¥bid art 5(1)(b) and (d)

138bid art 5(1)(e)

9bid(5(1)(e)
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starting businesses in a foreign country is itsmegof recognition and enforcement of
foreign judgments. If the concerned country does mave conducive environment for
recognition and enforcement of foreign judgmengntithat raises the cost of transactions to
the investor. If the foreign judgment is not recagd and enforced in that country, then he

has to relitigate the case.

Thus he has to incur cost of litigation over ag&lence, he will be discouraged to enter in to
transaction with the domiciliary or nationals ofatrcountry. However if a given country
recognizes and enforces foreign judjments withrouth a do, then foreigners will increase,

their transactions with those residents of thantigu

Because of the mobility of people and some otheunistances however the just and fair
disposition of cases may demand the recognitionearfidrcement role of another state. But
failure to do would create inconvenience to thetiparconcerned as a result of which

international transactions and interactions amafigrdnt individuals will be paralyzed.

In the words of Von Mehren and Traut man, theaeador recognition of foreign judgment

may be summarized as follows.

“A desire to avoid the duplication of effort andnsequent waste involved in reconsidering a
matter that has already been litigated ; a relat@ttern to protect the successful litigant,
whether plaintiff or defendant from harassing oasve tactics on the part of his previously
unsuccessful opponent:; a policy against makingatveslability of local enforcement the

decisive elements as a practical matter, in thentifiss choice of forum , an interest in

fostering stability and unity in an internationatler in which many aspects of life are not
confined to any single jurisdiction ; and, in e@mt classes of cases, a belief that the
relationship jurisdiction is a more appropriateuforthan the recognizing jurisdiction , either
because, as the predominantly concerned jurisdicfmr some other reason, its views as to

the merits should prevaif’

140 Athur von Mehren and Donald T. Trautman, RecognitbForeign Adjudication;a Survey and a Suggested
Approach.
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Although, on the one hand, for the aforementioresbons, it is maintained appropriate to
recognize foreign judgments states are unwillingetaer unconditional recognitions to such
judgments. The act of unconditional recognition {doimdeed be regard by states as being
tantamount to states to surrendering one statesaignty and independence to another. And
it is for this reason that states become willingooclude a treaty or enter in to a convention,
or else formulate their own domestic rules undeiciwvithey would recognize foreign
Judgment, taking however, their own national irgerén to a count®*

One of the common law scholars Paras Diwan suggeste idea with regard to this
justification. “For the application of the foreign law is said tobe the demand of justice
requires that the foreign law should be applied*? It is for Justice that the court applies

the foreign law, because its application is coneeti*®

Justice is said to be full, it has to comprisesrdwgnition or execution of judgments which
is the ever expectation of the concerned partiéés Teans is that if there is a certain
judgment creditor who has a vested interest ofgeition or execution of foreign judgment
in other country, this country would recognize afagce the judgment. This situation has
two implications. Firstly, the application of fogei law is necessary for determining rights of
parties. That is why Graveson propounded ttie court applies the foreign law, because
its application is convenient.Because when we are recognize or enforce judgneénith
are in a foreign state, we are applying foreignslamith in our jurisdiction. So, this can
satisfy the demand of the recognition and enforecemae of another state for the just and
fair disposed of case.

Secondly, it implies that it is for their own sakeat countries would apply a foreign law i.e.
recognize and enforce foreign judgments. That isale to attract foreign capital and

investments. Foreigners will increase their tratisas with those residents of that country.

141 prahim Idris, Materials to The Study of Privatedrnational Law to Ethipia,1992, p.430
14%paras Diwan, Private International Law, (1998) p.45
143 Graveson, The Conflict of Laws,1969,"(édn.) p.7
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By doing so international private relations would facilitated and reliable. International
transactions and interactions among different iwidial will not be paralyzed. Recognizing
and enforcing foreign judgments will facilitate enbational harmony a state is viewed as
cooperating in the avoidance of wastage of twestage of resource and the protection of

the successful litigant by recognizing and enfagdoreign judgments.

2.3.2. Comity

Comity has no exact meaning. Some consider it @® nmternational courtesy while other

consider it as an international obligation.

Duch jurist, John Voet, its earliest protagonisad that‘one national applies the law of
another to show its regard towards it". But cheshire has propounded the concept
disregarding Voets idea thdhe application of foreign law implies no act of ourtesy, no
scarifies of sovereignty.”** The reality is that the function of courts is mjdstice between
the parties and, in doing so it they feel that eeifpn law is applicable and consequently
apply it, then they do so irrespective of the fabether the other country is at war with the
country whose law it applied” Therefore when a court applies foreign law, it lagspit

because it has been directed to do so by its otemial law.

As the case may be, the writer believes that thea® why gives execution to the judgment
rendered by the other country is, inorder to shbairtrespect to the other state for those
lawfully alien made by that particular state. On dther hand, what it meant that states
usually gives execution to a certain foreign judgme considering its judgment would get
execution on the same hand. That is done, in doderaintain their strong relationship each

other.

144Cshire,Private International Law,(#&dn.) 2000
145 paras Diwan, Private International Law, (1998Yp.4
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2.4. Theories of Execution of Foreign Judgment

2.4.1. Basis of Execution

On the execution of foreign judgments, various tlesohave been propounded, of which the
theory of comity is considered to be the oldesbtheApart from the theory of comity, the

obligation theory is another one.

2.4.2. Principle

Law suits are a necessity in life. It will be uneomical, tortuous and un necessary to

multiply them. Hence, a lawsuit, once, effectivelympleted, needs to be recognized and

enforced to avoid repetition of the suit.

For instancePeter who had obtained a many decree agdbestiel from a court inKenya
fails to get it satisfaction there. On getting theormation thatDaniel has assets iBudan,
Peter files an application in a court of Sudan for thdoecement of the decree. In this
situation, the judgment creditdPeter demands the property of the judgment debtaniel

to be seized, attached, or sold in satisfactiothefjudgment granted iKenya. To execute
this judgment, there are various theories which gkecution of the judgment should be

based up on. It may be based on the theory of gdqneitiprocity) or obligation theory.

2.4.3. Comity (Reciprocity)

The doctrine of comity of nations was the earlid3ttch jurist, John Voet, its earliest
protagonist, said thabhe nation applies the law of another to show itsegard towards it.

For one thing, the question of comity arises in rgeect of relations among nations; no
court of law enforces the rights of private parties on account of comity*
This principle was necessitated by the absencatefriational sanction against states that

reject foreign judgments.

There is no obligation under public internationalvl demanding states to enforce the

judgment originating from other states. Hence, rabeo to induce other countries to enforce

4% |bid
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foreign judgments; reciprocity was adopted as d kihself-help measure. Understanding its

origins and missions helps to apply this rule miecisly for its destined purpose.

Cheshire on the other hand, saithis vague principle would appear to mean that, in
order to obtain reciprocal treatment from the courts of other countries, we are
compelled to take foreign judgments as they standna to give them full faith and

credit.” 14’

When the court of a certain country refuses to efgudgments duly given in a nation, the
latter may opt to retaliate and refuse judgmentgimating from former. To base
enforcement upon this uncertain ground quickly $et difficulties. One result is that the
guestion of reciprocity becomes relevant, for ecdarent must be withheld if the judgment
emanates from a country which refuses to grantnailesi measure of credit to the
judgment**® This doctrine of reciprocity which has retaliatias its base against a state, but
which simultaneously victimize innocent individui!8 has indeed become a controversial
issues since 1895, when the case Hilton VS, Gyat dexided by the supreme court of the
united states. Criticisms have grown against rafydb execute a foreign judgment for

reason of reciprocity.

It is argued that reciprocity might cause in justio an individual foreign litigant because of
the policies of the country whose court has rertiéine judgment. It is considered that this

practice of reciprocity should be eliminaté&d.

The difficulty consequence in the theory of comigythat no foreign judgment can be
recognized unless there is reciprocity. Cheshigbthly says thatif the English court is
compelled by comity to enforce the judgment logic wuld seem to exclude all defenses,

except the want of jurisdiction in the foreign cout; but to carry enforcement to these

147 Cheshire; Private International Law, {1&dn.) p.628

148 pid, p.629

149 Alber A.Ehrenzweig and Eric Jayme,Private Intéoratl Law,1973,p.53
15%Barbara Kulzer, Some Aspects of Enforceability ofdign Judgments,Vol.16, p.90
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lengths is obviously in consistent with the most einentary notion of natural justice!*
It is evident that English private international law does not base the recognition of the
foreign judgments in the bases of reciprocity.

Despite there are criticisms regarding the inadegaé the principle of comity>? how ever
the requirement of reciprocity still plays a sigeaint role in many legal systems, including

of course that of Ethiopia.

2.4.4. The Obligation Theory
The obligation theory too was propounded at aryearie in 1842. Black burn, J. saitlhe

judgment of a court of competent jurisdiction overthe defendant imposes a duty or
obligation on him to say the sum for which judgmentgiven which the courts in this

country are bound to enforce.**?

Thus an adjudication of a competent for in coutdmees a legal obligation which can be
enforced in a country as such. Once the judgmergrased, the burden lies upon the
defendant to show why he should not perform ohitigei’ In other words, a new right has
been vested in the creditor and a new obligatigmosed up on the debtor at the instance of

the foreign court.

The merits of this theory, as compared with theagple of comity, are classified in to two.

In the first place, the question of reciprocityelsninated®” If B is under the legal obligation

to pay the amount t8 under a judgment obtained by the later from atcaarcountryX,
then that is enough for its enforcement in counfryThe question as to what treatment

would be meted to a person under similar circuntgtsin countr)X immaterial*>®

%1Cheshire, Private International Law'{ 8dn.) p.613

152 Donald p. Blake, Conflict of Laws;Effect of Foreigudgment:Cornel Law Quarterly,Vol.12,1926-27,p.66
153 Cheshire,Private Internationl Law,{i&in.) p.629

5% bid

5% |bid

16 paras Diwan,Private International Law'@dn) p.613.
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In the second place, the doctrine of obligationpdifies the question of defenses available
to the judgment debtor against the foreign judgm¥nAll those defenses that go to nullify
the obligation ofB would be available to hir?® In criticisms of the doctrine of obligation,
the most valid argument is that it brings a ficaontract in to play and can not justify the

recognition of divorce decrees and other judgmintem:>°

The writer supposes, this theory because it elitag¢he requirement of reciprocity,inorder
to give execution .according to this theory, a juegt would get recognition or execution
,wherever it originates from ;whether the countriose rendered the judgment gives
recognition and execution ,is immaterial. what terait is , a judgment would be granted
execution or execution because it has a lawfullderaien claim of right.so,it is a preferable
theory than denying execution of a foreign judgndhré o absence of reciprocity.

2.5. Mode of Execution

Under international law, there are now two widetgepted modes concerning the execution
of foreign judgment®® The first is exemplified by the laws of contingnEurope and Latin

American countries.

According to the laws of these countries, foreigdgments accorded enforcement only after
the satisfaction of prescribed conditions, andrdfte satisfaction of prescribed countries and
after an exequattf' is written and authorized recognition has beentgdt®® In the laws of
these countries a foreign judgments, until suppoltg a formal decisions of enforcement
/exequatur/ passed by a tribunal of the countmyhich it is desired to be enforced, will have
no effect in that country. In the laws of such doss a foreign judgments is, therefore, not

regarded as conclusive.

157 Supra note,36,p.630

158 Cheshire,Private International Law(8dn.) p.251

159 Martin Wolf,Private International Law,p.251

180 Earnest G.Lorenlen, The Enforcement of the Ameritiadgments Abroad, Yale Law Journal vol.29,1919-
20,p.192-93

181An Exequatur is a form of proceeding which meanstaal of the Foreign Judgment

162 Sypra note, 43,
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The other mode is characteristic of the laws of #ueglo-American countrie¥in
accordance to the laws of these countries, forgiggments are not executed as such, but are
endorsed by domestic judgments, i.e. judgments udgment. Foreign judgments are
accepted as conclusive provided that certain camditprovided in the law of the country in
which the judgments is sought to be enforced aisfieal.

For instance, in English law, foreign judgments accepted as conclusive if the following
conditions are met;
- The foreign judgments must be final and conclusivéhe country in which it was
pronounced;
- The foreign courts in question must have been ceteglto adjudicate upon the
matter in questions;
- The judgment must not have been obtained by pracgedntrary to natural justice;
- The judgment must not have been cased upon a cduession contrary to English
public policy®*

In the United States, foreign judgments are alsmgrized and executed as a matter of
comity as conclusive judgments, provided, howeveertain requirements are met. These
requirements which were established in Hilton v Gwase are;

- There has been a full and fair trial conductedhyforeign court;

- The foreign court has competent jurisdiction;

- The foreign court has conducted the trial upon lsguroceeding

- The defendant has been given due service or volipi@ppeared before the court;

- There is a system in the country of the foreignrtdikely to secure an impartial
administration of justice between the citizenstefawn country and those of other
countries,;

- There is nothing to show either a prejudice in tbert, in the system of the laws
under which it was sitting or found in procuringetjudgment, or any other special

reason why the country of the United States shoatdllow its full effect, and

163 Supra note,43
84 R.H. Graveson, The Conflict of Laws'{&dn) 1969, p.663-680
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- The requirement of reciprocity is met.

As close examination of Ethiopian law of the exemubf foreign judgments would suggest,
of the aforementioned two internationally accepteduirements for executing foreign
judgments, Ethiopian law seems to have adhereldetseécond® Before a foreign judgment
is given effect, it is necessary that a domestagient must be pronounced in order to
render a domestic judgment which confirms the fprgudgment; the court is bound to
ascertain if the conditions stated in the civil ggdure code are m&. Comparison of
Ethiopian law with the English and United Statesdahows that the conditions enumerated
in the European law are by and large similar tos¢hout lined in the laws of these two
countries. The conditions are laid down in the Icpriocedure code underticle 458 as
prerequisites for the execution of foreign judgmiariEthiopian.

The Ethiopians law allows the execution of forejgdgments on the basis of fulfilment of

the conditions laid down in the above articles.sThs true where there is no binding

international convention on the execution of fonejgdgments. Because it is evidently true
that, however internationally minded a state may fbeeign judgments cannot command
unconditional execution by the courts of that st&tén the absence of international treaties
or convention providing otherwise, a state to whoeeart a foreign judgment has been
submitted for execution usually insists that thesiign judgment should meet the requirement

laid down in its national laws.

As far as the knowledge of the writer goes, Ettadpas as yet not become a party to any
treaty or convention on the execution of foreigdgments. In view of the absence of any
international treaty or convention on the executbforeign judgment binding Ethiopia, the
fulfillment of the conditions provided in the colas, therefore, became the prerequisite for a
foreign judgment.

%Hilton V.Guyot, A Case decided by The American Supe court

159brahim Idris,Ethiopian law of Execution of Foreigludgment,J.E.L VOL.19,1999

57 The Ethiopian Civil Procedure Code,1965,Art.458

168 Robert N.Hornick, The Recognition and Enforcenadrfforeign Juggment in Indonesia,Harvard law
Journal,Vol.18,1977,p.77-78
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We will discuss the requirements of execution ogign judgments in the next chapters in

detail. But we should note that the rational behimel writing of this paper is to induce the

legislator that it has to in corporate additiorejuirements and detailed rules of execution of
foreign judgments laid down in the following wilkebdiscussing international conventions

and practice of some advanced countries in theis laf private international law. Because

the concepts laid down in civil procedure codedsaomprises detailed rules of execution of
foreign judgments as laid in some other countaess|

2.6. Principles of International Conventions on theSubject

The world today presents a picture of diverse stateeractions of which in different spheres
of life might result in conflicting internationag¢dal situations. Such are judicial juricdiction,
choice of law and recognition and execution of igmgudgment. Of these legal situations,
the recognition and execution of forcing judgmeigglation to which the paper is going to

addressed, is one of the controversial areas iftictoof laws.

As examination of the legislation of different sstdemonstrates, a state may attempt to
resolve problems associated with recognition aretexon of judgments rendered by other
states on the basis of a treaty of convention tilhwh is a party, or in accordance with its

domestic laws.

From those conventions, the multilateral one, fostancethe Hague Convention of 1971
on the Recognition and Enforcement of Foreign Judgents in Civil and Commercial
Maters and the most comprehensive and successful thlateral agreement of the
European Community’s (Brussels) Convention of 1968on Jurisdiction and the

Enforcement of Foreign Judgment in Civil and Commecial Matters are the prominent.

In this sub — unit, we will try to discuss thesenwentions with their features and rules
incorporated towards recognition and executionoo¢ijn judgments. One important feature
of the conventions is that they abolish nationalilable exorbitant bases of jurisdiction in

relations of member countries to each other, boegsize the availability of all such bases
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in favor of domiciliaries of member states as agiaiparties of third states a resulting

judgment is entitled to recognition in all members.

2.6.1. Principles of the Hague Convention

Under the traditional rules of international lawucds had no jurisdiction over persons who
owed no allegiance to the country in which the touas situaté®® This rule was unduly
narrow, and did not reflect the practice in mosnomn law countries and same civil law
countries, which convert jurisdictions on their dsuin several cases where the cause of
action had, arise within the country. There wergoafjrowing practices in commercial
contracts with an international elements to speiiffhe contract itself that the courts in a
particular country would alone have jurisdictiondetermine any disputes that may arise

between them relating to the contract.

In order to harmonize the rules and bring themcicoad with the modern practice of states,
an international convention called The Hague Cotiwaron the choice of court was entered
in to 1965.

The convention permits parties to agree, in advamcevil and commercial matters, that any
disputes which may arise between them would bedddcin the courts of a particular
country the judgment of a court so chosen will beognized and enforced in other states

which have implemented the convention.

This convention is followed by The Hague Conventonthe Recognition and Enforcement
of Judgments in Civil and Commercial Matters in 19®hich should be read with a protocol
agreed to on the same dated. This convention ceeene of those judgments which are not

covered under other convention. It is specific @ion which we will discuss in latter.

169 Atul M.Setalvald, conflict of laws, {1edn.) 2007, p.212
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2.6.1.1. The Basic Features and Rules of the Convem

>

a.

C.

The convention applies to all decisions rendereddayts of contracting states in civil
and commercial matters (excluding provisional atgctive orders) but does not apply
to judgments in fields such as disputes betweemsgs) or regarding the rights of
children, issues of successions, states, bankrupbcyal security damages for injury in

respect of nuclear matters or orders relating &iarus duty or penalty/°

The convention also provides that, the rules agpljudgments of courts having

jurisdiction which is final and enforcement in tt@untry where it is delivered’

It has also presupposes that, the rules relatimgdognition and enforcement will only
be enforced and recognized if the two contractiates concerned have entered into a
supplemental agreement between they which may ¢eowd clarification of the
meaning of ‘civil and commercial maters’, habitwesidence and social security, the
meaning of law in countries with more than one exysbf law, the application of the
convention to provisional or protective order, aattars relating to injury or damage in
nuclear matters, or to judgments in criminal matteand numerous other matters
specified "2
This convention has also provided that the growidsfusal to execution. Accordingly
a judgment may not be recognized if;
it is regarded as manifestly contrary to publicigoby the court which is asked to
enforce it
the judgment results from proceedings incompatibih the requirements of due
process or if either party did not have an adegopp®rtunity, to fairly to present his
case;

the decision was obtained by fraud in procedweats:

17°The Hague Convention on the Recognition and Enfoere of Judgment of in Civil and Commercial

Matte

rs,1971,art.1 and 2

11 bid,Art.4
3pid,Art,21-23
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d. Proceeding, between the same parties on the satseaind having the same purpose
are pending in the court asked to enforce the jugror have been decided by the
court on the court of another country whose judgsane entitled to be recognized

& enforced”®

» Contracting states may, by a supplemental agregementide between them that if
two concurrent proceedings have been adopted indberts, one may be stayed or
dismissed.

174

» A default judgment will only be recognized if tliefaulting party had notice in
accordance with the law of the state of origin uffisient time to enable him to
defend the proceeding.

175

> Recognition or enforcement can not be requestedhensole ground that the
judgment has applied a rule of law other than #mglied by the private international

law rules of the state addres<éd.

» Recognition or enforcement may be refused if tligment is based on a decision of
a question relating to a status of capacity ofrigists in other maters executed from
the convention under article 1 and has record @trddferent from that which would
have followed had the rules of Private Internatidreav of the state addressed been

followed "’

» It is not permissible for a court to recognizingemforcing a judgment to review a

decision on merit&’®

3 pid,Art.5
174 bid,Art.20
175 |bid,Art.6
178 |bid ,Art.7
pig,

8 pid,Art.8

By Samson Wondwossen 82 50



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

» On question of the jurisdiction of the court deting the judgment, the authority
addressed is bound by the finding of that courepka cases of judgments rendered
by default'®
» A court shall be considered to have jurisdiction if

a) the defendant is habitually resident there whenptioeeedings were instituted, of if the
defendant is not natural person, its place of ipe@tion or principal place of business is
located there;

b) If the dependent had, when the proceedings wetéuitesl, commercial, industrial or
business establishment in the state and the prioggsedrose from there;

c) If the action had, at its sole object, the deteation of an issue relating to immovable
property located there;

d) In case of injuries to persons , or damage to begproperty, if the facts which
occasioned the damage occurred in the territothaifsate and if the author of the injury
or damage was present in that state when the pimgsewere instituted;

e) If by a written agreement, or an oral agreementfiooed in writing within in a
reasonable time, the parties had agreed to subntiitat court, disputes that have arisen
or which may arise in respect of a specific legdhtionship unless the law of the court
addressed does not permit such agreements in tespebe subject matter of that
dispute;

f) If the defendant has argued that matter on metiitsout challenging the jurisdiction of

the court or making reservation as to jurisdictidmther, the jurisdiction shall not be

recognized in such cases if the matter has beeredrgy the defendant to resist the seizure
of his property or to obtain its release, or if tkeognition of jurisdiction would be contrary
to the law of the court addressed because of thiesL— matter of the disput&’

(9) In respect of counter — claim, the court will hgaesdiction if it has jurisdiction over the

counter claims had it been the principal claimif drarises out of the contract or facts which

are the basis of the principal claff.

179 bid,Art.9
180 |hjd,Art.10
181 1pid, 11

By Samson Wondwossen 82 51



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

» A court addressed need not recognize a foreigmjeahd if.
(a) Under the law of that state, exclusive jurisdiatie conferred on the courts of the state
addressed because of the subject matter of thetdigp because of an agreement between
the parties;
(b) Under the law of that state, exclusive, jurisaiotis conferred on the courts of another
state because of the subject matter of the disputeecause of an agreement between the
parties,
(C) If the authority addresses consider it bound byagreement to refer the dispute to

arbitration'®?

» The party seeking to have a judgment recognizednéorced must file a true and
authenticated copy of the judgment, in specifiesesathe prescribed documents and

translations®

» The procedure for obtaining such enforcement asgeition will be governed by the

law of the authority addressed, unless the coneemtiovides otherwisE’

> An order for costs and expenses may also be rezegaind enforcetf”
> In specified cases, parties to the supplementabpob have agreed to also confer
jurisdiction in certain other cases, depending lo@ nationality or domicile of the

plaintiff.

So, that as it is known, still today Ethiopia gsamtxecution of foreign judgment by
referring those undetailed provisions embodiedsrown civil procedure cod of 1965.the
writer wants to give insight to the legislator thathas to amend those provisions by
adopting detail rules and principles of Internasib@onventions on the subject as it is
laid don in the above discussed one, the Hague &uwion on Jurisdiction and

Enforcement of Judgments in Civil and Commerciattsia.

182 |phid,Aart.12
183 |bid,Art.13
184 hid,Art.14
189 hid,Art.15
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2.6.2. Principles of the Brussels Convention

The Brussels Convention on Jurisdiction and theoieiment of Judgments in Civil and

Commercial Matters was enacted in 1968 by the Hightracting parties to the treaty

establishing the European Economic Community. SashBelgium, Denmark, France,

Germany, Ireland, Italy Luxemburg, Netherland,anddde parties to this convention.

The rational behind enacting this convention was #tate parties being Anxious to

strengthen in the community the legal protection pefsons there in established and
considering that it is necessary for their purposdetermine the international jurisdiction of

their courts, to facilitate recognition and to aduce an expeditous procedure for securing

the enforcement of judgments, authentic instrumantscourts settlements.

We need to study this particular Convention for twaasons. Firstly, the convention
incorporates very advanced principles and has tested in practice for long. Secondly, the
convention is a compromise between the civil lavd d&he common law traditions. As
member countries to the two different traditiorigg tonvention has attempted to have the

best of the two worlds.

The Convention, which is ratified within the contex the European Community, lays down
specific rules for allowing or prohibiting recogoit and enforcement of foreign judgment, it

has also prescribed rules of procedure for enfoeceof foreign judgment

2.6.2.1. The Basic Features and Rules of the Convem

» Title 1l of the convention lays down rules for cgmition and enforcement. Article

25 states that for the purpose of the conventipmdgment any judgment given by a
court or tribunal of a contracting state, what etrex judgment may be called. In
order to be a “judgment” for the purposes of thewemtion the decision must
emanate from a judicial body of a contracting stateciding on its own authority on
the issues between the parties.

By Samson Wondwossen 82 53



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

» The Brussels Convention has a fast procedure &érdbognition and enforcement of
judgments falling within its scope and given in @nttacting state. The relevant

provisions may be found in art 26 and the followaighe convention.

» It must be noted that the judgment to be recognjaetb be enforced) must be within
the scope of art 1 of Brussels Convention. The tcbafore which recognition is
sought must examine independently whether it carscarsubject within the scope of
the convention.

» Judgments given in a contracting state must begrezed without any special
procedure being required. If objections are madainag recognition, the party
interested in the determination of recognition ggiacipal matter, may use the rules
laid down for enforcement (Title 1ll, section 2 § B in the contracting state where
the decision was given an ordinary appeal has hbedged against the judgment
whose recognition is sought the court before wingdognition is sought may stay the

proceedings (art 30 Brussels convention).

» Recognition may be refused if any of the situatiefsrred to in art 27 or 28 Brussels
convention occurs. According to the literature ¢harticles must be applied by the

court of the state in which recognition is sought.

» Atrticle 27 of the Convention provides for the fallmg grounds of refusal:

» Conflict with international public policy.

* Where it was given in a default of appearanceheaf dependant was not duly served
with the document which instituted the proceedingvith an equivalent document in
sufficient time to enable him to arrange for hisedese;

* If the judgment is irriconsible with a judgment givin a dispute between the same
parties in the state in which recognition is sought

» If the court of the state in which the judgment vgigen, in order to arrive at its
judgment, has decided a preliminary question caoniegrthe status or legal capacity

of natural persons, rights in property arising otia matrimonial relationship, wills
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or succession in a way that conflicts with a rui¢he private international law of the

state in which the recognition is sought, unless same result would have been
reached by the application of the rules of privaternational law of the state.

If the judgment is irreconsible with an earlier gudent given in a non — contracting
state involving the same cause of action and betwee same parties, provided that
this latter judgment fulfils the conditions necegstor its recognitions in the state

addressed.

Enforcement is provided for in article 31 and th@lofwing. It provides that
judgments given in contracting state and enforeeabthat state shall be enforced in
another contracting state when, on the applicatibany interested party, the order

for its enforcement has been issued there.

Article 32 provides to which court of the contragi states an application for
enforcement shall be submitted if a party agairtsbw enforcement is sought is not
domiciled in the sate in which enforcement is sauginisdiction must be determined

on the basis of the place of enforcement.

Article 33 provides that the law of the state iniebh enforcement is sought
determines the procedure of an application for reefment. The contracting state

must indicate in their domestic laws which prows@pply.

An applicant must give an address for service ajcess with in the area of
jurisdiction of the court to which he makes the laggpion or, if the law of the sate in
which enforcement is sought does not provide fer ¢hoosing of such an address,

the applicant must appoint a representative.

The following documents must be attached to thdicgion;

A certified copy of the judgment which establisitesauthenticity;
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* In case of a judgment given in default a documehitiv confirms that the party in
default was served with the document instituting pnoceedings. If such document
can not be submitted, art 48, Brussels conventifemsoa solution.

* A document confirming that the applicant is recesptiegal aid. Here, too, art 48

applies if a proper document can not be produced.

» Article 34 compels the court to which an applicatfor enforcement is made to give
its decision without delay. The party against whemforcement is sought will not be

heard at this stage of the proceedings.

» The reasons for refusal specified in arts 27 & @glyin the same way as in respect
of recognition. In case of enforcement, too, thesifgn judgment may under no

circumstances be reviewed as to its substance 3@t

» The appropriate officer of the court must withoelay notify the applicant of the
decision given on the application in accordancé piocedure laid down by the law

of the state in which enforcement is sought. (A&ix 3

» The party against whom enforcement is authorizegl apgpeal against the decision
within one month of service there of. The time &mpealing in two months if this
party is domiciled in a contracting state othemtlie state in which the decision

allowing enforcement was given (art 36).

> Article 37 Brussels convention provides that an egbpagainst the decision
authorizing enforcement must be lodged in accorelanth the rules governing

procedure in continuous matter in the court apjecit that article.

> Article 38 contains a procedure whereby, at theuest of the party who appeals
against the judgment of enforcement, the procesdasyto whether the appeal will
succeed may be stayed if an ordinary appeal haslbdged against the judgment in

the state in which that judgment was given. Thericomay also make enforcement

By Samson Wondwossen 82 56



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

conditional on the provision of security. This elei givens the court discretionary

power.

> Article 40 Brussels Convention provides that iffiasst instance an application for
enforcement of a decision given in another contrgcstate has been refused, an

appeal can be lodged.

> In that case, the party against when enforcemesdught shall for the first time in
these proceedings be summoned to appeal beforapihedlate court. Article 20(2)
and (3) Brussels convention apply in case of nagppearance irrespective of the

party being domiciled in a contracting state or. not

Article 43 allows enforcement of a judgment ordgren penalty payment, provided
the amount of the payment was determined by thetcai the sate in which the

judgment was given.

2.7. Practices of Some Selected Countries on tSaabject
2.7.1. ITALY

Italy was one of the first countries to adopt a ptate conflict of laws system in 1995

Before the 1995 reform the conflict rules in fowere those of the general provisions of the
1942 Civil Code, directly stemming from those 0658 Although clear and systematically
coherent, they were too rigid and in complete tsBathe present needs of international life
and commerce. ltaly joins other European countsesh as Austria, Germany, Spain and

Switzerland, which have recently renewed their boindf laws systems.

In addition, the conflict system needed to be haizexd with the various international
convention, Italy has ratified (e.g. the 1961 Ha@aaversion on the Jurisdiction and the law
applicable to the to the protection of minors, 1868 Brussels Convention on Jurisdiction

and Enforcement of Judgments etc-
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The present reform of the Italian system is alsaratterized by its comprehensiveness. It is
not only limited to Private International Laweyl (conflict rules), but it also covers

jurisdiction and foreign judgment recognition amdagcement issues.

Italy recognizes and enforces foreign judgmentsugh article 64-71 of its code of Private
International Law of 1995. According to Article 64the Italian Private International Law, a
judgment rendered by a foreign authority shall éeognized in Italy without requiring any
further proceedings if-*°

a. The authority rendering the judgment had jurisdictipursuant to the criteria of
jurisdiction in force under ltalian law;

b. The defendant was properly served with the docunmestituting the proceedings
pursuant to the law in force in the place whereptueeedings were carried out, and
the fundamental rights of the defense were complil

c. The parties proceeded to the merits pursuant ttatihhén force in the place where the
proceedings were carried out, or default of appearavas pronounced in pursuance
of that law;

d. The judgment became final according to the lawoircé in the place where it was
pronounced;

e. The judgment does not conflict with any other fipatigment pronounced by an
Italian court authority;

f. No proceedings are pending before an Italian coefiveen the same parties and on
the same object, which has initiated before theifpr proceedings;

g. The provisions of the judgment do not conflict wille requirements of public policy
(ordre public).

As recognition presupposes execution, the requinenef recognition shall also be
applicable to the enforcement of the foreign judgmenless special requirement is provided

by law.

188 The Reformig of the ltalian System of Private intional Law,art.64 (may,31,1995)
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Regarding the recognition of foreign rulings, deié5 of the same law discuses that any
rulings by foreign authorities relating to the capaof persons as well as to the existence of
family relations or personality rights shall takéeet in Italy if they were issued by the
authorities of the state to whose law refereneeade under this law, or if they produce effects
under the law of that state, irrespective of theiving been issued by the authorities of another
state, provided that they do not conflict with tieguirements of public policy (ordre public)

and the fundamental rights of the defense were tiechpith.*®’

And also recognition of foreign rulings relating woluntary jurisdiction shall be recognized
without requiring any further proceedings upon cbamze with the requirements of Article
65, when applicable, if such rulings were issuedhwsy authorities of the sate to whose law
reference is made under this law, or if they predueffects under the law of that state
irrespective of their having been issued by anaitthconsidered to have jurisdiction pursuant

to criteria corresponding to those in force undalidn law'®®

With regard to enforcement of foreign judgments asldting to voluntary jurisdiction, and
challenging of recognition, as well as where fateaxecution is required, any person
concerned may request the court of appeals (cortegppello) of the district where
enforcement is sought to determine the perquisitesecognition. The foreign judgment or
voluntary jurisdiction ruling, together with theling acceding to the request referred to
under paragraph 1, shall entitle to enforcement taw@able execution, if the foreign
judgment or ruling is challenged during a proceggdthe court seized shall render a decision

effective only in relation to this sole proceeding.

In Italy, judgments and rulings by foreign judicelithorities relating to the examination of

witnesses expert evidence, oaths, or any evidente btained shall be enforced through a
decree issued by the court of appeals of the distiiere those acts are to be carried out. And
if any of the parties concerned requests the tasifreyidence, the application shall be made to

the court by lodging a compliant accompanied byedifted two copies of the foreign

187 |bid,Art.65
188 |bid,Art.66
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judgment or ruling ordering the performance of #wts. Where the taking of evidence is
requested by judicial authorities, the applicatsimll be transmitted through diplomatic
channels. The court of appeals shall decide in bleasnand if the permission for the taking of
evidence is granted, all relevant documents stalfoowarded to the competent court. The
taking of further items of evidence as well as peeformance of preparatory acts other than
laid down by ltalian law may be provided for, urdethis is contrary to the principles

underlying Italian law.

Italian law shall apply to the taking of evidenceveell as to the performance of preparatory
acts; nevertheless, the form expressly providedyothe foreign judicial authorities shall be
complied with in so far as this is not incompatillgh the principles underlying Italian law.
Where the request for the taking of evidence ofpidormance of preparatory acts was made
through diplomatic channels and the party concewiddnot appoint an agent in charge of
taking of the evidence, any necessary decision lseaendered by the judicial authority in
charge of the proceeding, acting ex-officio, ane thlevant document shall be served by the

clerk.

Finally article 71 of the same law provided tha¢ thervice of summons to appear before
foreign authorities as well as of any further fgredocuments shall be authorized by the public
prosecutor at the court having jurisdiction in thstrict where the documents are to be served.
If the service of document was requested througlodiatic channels, it shall be carried out as
provided for by the public prosecutor, who shakigeate a bailiff for this purpose. And also
service of documents shall comply with the prowisiof Italian law. Nevertheless, the method
for service requested by the foreign authority mhaycomplied with if this is not incompatible
with the principles underlying Italian law and ffet process server delivers the documents to

the addressee where the addressee is willing epattem.

As it has been tried to show, the Italian law hamgrised detailed and specific rules of Private
International Law towards the recognition and ecdonent of foreign judgments. And for
those countries who did not adopt their own rulédovate International Law, especially
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Ethiopia, this law can be served as a source of lais also helpful to clarify the undetailed

provisions embodied in the civil procedure codéimpart of execution of foreign judgment.

In

2.7.2. SWITZERLAND

Switzerland was also one of the first countrieadopt a complete conflict of laws system in

1987. Although clear and systematically coheremeytwere too rigid and incomplete to
satisfy the preset needs of international life eamchmerce. That is why Switzerland joins the
other European countries, which have recently redetheir conflict of laws systems. As
Italy does, Switzerland is also a party to the Haganvention of 1971 on the recognition

and enforcement of civil and commercial matters.

Switzerland, matters relating to recognition aedforcement of foreign decision are

governed by the provisions provided in its chapiee of section five from article twenty five

to thirty of its Federal Code on Private InternaéibLaw.

According to article 25 of this law, a foreign d&on shall be recognized in Switzerland.

>

If the judicial or administrative authorities ofetlstate in which the decision was rendered

had jurisdiction.

» If no ordinary appeal can be lodged against thésaecor the decision is final; and if there

are no grounds for refusal under article 27.

The law also provided under article 26, that threifgn authorities have jurisdiction.

>

If a provision of this code so provides or, in Hiesence of such a provision, the defendant
was domiciled in the state in which the decisiom gendered

If, in the case of pecuniary claims, the paritiasdhsubmitted by an agreement valid under
this code to the jurisdiction of the authority tigeihdered the decision;

» If, in the case of pecuniary claims, the defengmateeded to the merits with out objecting

to jurisdiction or

» If, in the case of a counter — claim, the authosiliich rendered the decision had

jurisdiction over the principal claim and thereaigactual connection between the principal

claim and counter claim,
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It also summarizes the conditions or grounds whiebognition or enforcement may be
refused.

» A foreign decision shall not be recognized on erddrin Switzerland if such recognition
would be manifestly incompatible with Swiss pulgmicy

» If a party establishes that he was not dully sunedorither according to the law of his
domicile or according to the law or his place obih#al residence unless he hat proceeded
to the merits with oru contesting jurisdiction:

» If a party establishes that the decision was rextter violation of fundamental principles
of Swiss procedural law, in particular that he wasied that right to be heard;

» If a party establishes that a lawsuit between #®esparties and concerning the same
causes of action had already been brought or dg¢aid8witzerland or that the lawsuit had
proceeded to judgment in a third state and thajmeht can be recognized in Switzerland.
And except as here in provided, the foreign denissonot subject to review on the merits.
A decision recognized under article 25 to 27 shal declared enforceable up on
application by the interested party.

Regarding the procedure, it provided that the appbn for recognition or enforcement must
be submitted to the authority having jurisdictiontihe canton in which the foreign decision is
to be involved. It must be accompanied by;

» A complete and authenticated copy of the decision.

» A confirmation that no ordinary appeal can be latggainst the decision or that it is final,
and

» In the case of a judgment rendered by default, faciad document establishing that the
defaulting party was duly summoned and that hetha@dpportunity to enter a defense.

» The party opposing recognition and enforcementl $tale the right to hearing; he may
introduce evidence.

» If a foreign decision is invoked in a proceedingagbreliminary question, the authority to
which the application is submitted may itself ratethe recognition.
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» Article 25 to 29 shall apply to a court settlembaving the same status as a court decision

in the state in which it was entered.

The last article which presupposes the recogniaod enforcement of foreign judgment

discusses about;

» A foreign decision or a foreign act regarding cstihtus shall be entered in the register of
births, deaths, and marriages pursuant to an afdée contonal supervisory authority the
entry shall be authorized when the requirementéntitle 25 to 27 are satisfied. The
persons affected shall have the right to a hedbefgpre the entry is made if it is not
established that in the foreign state where thésaecwas rendered, the procedural rights

of the parties were adequately safeguarded.

As it has been tried to show, the Swiss law has edsnprised detailed and specific rules of
private international law towards the recognitiord @&nforcement of foreign judgment. and
for hose countries who id not adopt their own rdéprivate international law like Ethiopia,
this law can be serve as a source of law. It is hkpful to clarify the existing undetailed
privations embodied in the civil procedure codetlmpat of “execution of foreign judgment
and awards.” so it is highly recommended that #gslator should give account it when it

amends those provisions.
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CHAPTER THREE

Reqguirements to Be Fulfilled For the Execution of Breign

Judgment
Introduction

Foreign judgment is any decision rendered by anyrtcother than that of the forum
irrespective of where that court is establisheccdgaition is an act of the forum that makes
the foreign judgment binding on the parties taigtjas domestic judgment binds the parties

to the litigation.

Execution however refers to the act of the couthefforum that gives compulsory relief to
it based on the decision. Generally, there is atesthat unconditionally gives recognition

and execution to foreign judgment.

Many of them consider this as surrendering thewressignty and independence. Instead,
many of them preferred to enter into treaties amaventions or to enact domestic rules to

protect their national interests.

Except when there is a provision to their effectha treaties or convention to which a state
is a party, there is no state that unconditionatyognizes or executes any foreign judgments.
As a result, all states generally provide precoons that must be fulfilled by the judgment

that is under consideration.

As we have seen in discussing chapter two on tlee'mmodes of execution,’ the practice of
states courts in this regarded can be divided itwtn European and Latin American states
require what they call ‘exequatur’ written authatibn for recognition and execution of the
judgment. The Anglo American countries require dstice judgment that allows

enforcement of judgment. This is the approach ¥e#id by the Ethiopian legislature that
provided rules under Article 456-461 of the 196%ilgorocedure code that the court must
consider in order to give recognition and executmioreign judgment. This authorizes the

court to give judgment up on the foreign judgmewntcbnsidering the requirements listed.
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For the purpose of this paper, this requirementléssified in to three parts. Such as
procedural requirement, substantive requirementaaditional requirement each of which

are dealt with here in under.

3.1. Procedural Requirements

3.1.1. Form and Application

The issue of recognition and execution of foreigdgment comes in to view only when
application is made by the concerned party to requecognition and executions of the

foreign judgment.

The procedure of an application for enforcemendatermined by the law of the state in
which enforcement is sougt#ccording to article 33 of the Brussels conventioprovides
that the law of the state in which enforcement isaight determines the procedure of an
application for enforcement. The contracting states must indicate in their detrndaws

which provisions apply.

In England the requirements can be found in sectigh) civil jurisdiction and judgments
Act 19829 In Ethiopia unlike the civil procedure code, thraftirule of Private International
Law has provided the applicable provision for theogedure of an application for
enforcement under article 91. It will be discusbeéfly in the next chapter when trying to
show the conditions to be fulfilled for recognit®dand executions of foreign judgments in
Ethiopian context.

For the general consideration, an applicant mws gn address for service of process within
the area of jurisdiction of the court to which & makes the application or, if the law of the
state in which enforcement is sought does not pge¥or the choosing of such an address,

the applicant must appoint a representative.

The following documents must be attached to thdiegipn, according to art 46-48 of the

Brussels convention

1894 J.Snijers etal, Access to Civil Procedure Abra866,p.5
199 5ypra note,1
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1. A certified copy of the judgment which establisit&ssauthenticity.

2.In case of a judgment given in default, a documeénth confirms that the party in default
was served with the document instituting the prdoeg If such document can not be
submitted, art 48 Brussels convention offers atsmiu

3. A document confirming the enforceability and seevof the judgment and,

4. A document confirming that the applicant is inaigt of legal aid. Here, too art 48 applies

if a proper document cannot be produced.

More or less it is similar with the Ethiopian caoxttevhich provided in the draft rule

proclamation of private international law.

According to article 91 of the Draft Rule Proclaioatof Private International Law, an

application for recognition or enforcement shaliif&viring and shall be accompanied by:

(@) A complete and certified copy of the judgment to deecuted and an official
translation into Amharic of same,

(b) A certificate signed by the president or the registof the court having given
judgment to the effect that such judgment is fanad enforceable’

(c) An authentication of the judgment by the Ethioptansulate in the country in which
the judgment was given,

(d) In case of judgment by default, a document estaiblisthat the losing party was
properly and timely served with process, and hagagonable opportunity to defend
himself itself in a accordance with the law of thkace where the decision was
rendered.

3.1.2. Jurisdiction of Court to Accept the Applicaion in Enforcement of

Foreign Judgment

After having the necessary documents which shoddattached to the application are
fulfilled, the next step is to identify to which wa has jurisdiction to accept the application.
It is determined by the law of the country whicHagonement is sought that to which court is
the application should be submitted
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According to article 32 of the Brussels conventidnprovides to which court of the
contracting states an application for enforcemdmdllsbe submitted. In Belgium, the
application must be submitted to the tribunal denpere instance, in England and Wales the
application must be submitted to the High courustice (in case of maintenance) judgment

to the magistrate’s court through the secretarstate!®*

In Ethiopia, according to article 83 (3) of the filf@roclamation and art 5(2) and (4) of proc.
No 25/96 of the federal court establishment proeléon, it is the federal high court which
has jurisdiction to accept the application of redbgn and enforcement of foreign

judgments.

3.2. Substantive Requirements

3.2.1.Reciprocity

Reciprocity is one of the preconditions that muestbnsidered first of all. It is a principle by
which a state revenges other states that do na& gieognition and enforcement to its
judgment by denying not recognizing and not enfayciheir judgment. This principle is
applicable in all states even if the applicatioryrba considered as injustice and unfair to the

parties involved in the judgment.

Hence no state expects to get recognition and érecior its judgment unless it recognizes
and enforces that of other states. The same iddrUgthiopia, as the judge before whom the
issue is laid must first ask as to whether or hetdtate that gave the particular judgment has
the practice of recognizing and enforcing judgmegiten by Ethiopian tribunals.

Nonetheless, this victimizes innocent individuals.

3.2.2. Competence of the Court

States establish institutions which they think appiate to resolve various kinds of disputes.
This may include institutions such as a family otilior an Islamic court®? A certain type

of tribunal established in one state may be unknowanother state. In view of this fact it

191 Sypra note, 2
192 |prim Idris,Materials to the Study of Private Imational Law in Ethiopia,1990.P.423
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would, therefore, be absurd to test the statuscoiuat of one state by the law of another state

which may not have an identical or even a simitartin its territory*

The competence of the foreign court is determingthbk rules of Private International Law
and not by the rules of the law of the forum orthg law f the country where the foreign

court is situated®

3.2.3. Finality and Enforceability of the Case

The concept of finality and enforceability impliésat the foreign judgment sought to be

executed is not liable to review, modification oe bet a side by another judgmétit.
According to the British judge named Lord Herch#ike concept of finality implies that
the judgment pronounced is conclusive, final and foever established the existence of
rights of which it is made to be conclusive evidercin a country.**

A judgment deemed final and enforceable is saidltain a status of res judicata and is,
therefore, binding upon the parties to the suigirestion:”It is a settled rule of Private
International Law that no cause of action arises doreign judgment in which the matter at

issue has not been conclusively and finally deteeoht®®

As it is only when the judgment is final and enfmable that it can be executed, the court has
to determine if the foreign judgment fulfills theendition. Some states apply the law of the

rendition others apply that of the recognitionsdoch determination.

So that finality and enforceability of the foreigndgment refers to exhaustion of all
remedies available for that case. This is very irtgoa particularly in relation to judgment on

appeals, expartae, suspensions executions, amitel@mount interlocutory decrees.

193 bid

19 paras Diwan, Private International Law.@dn) 1998

195 Wwalter S.Johnson,Conflict of Law${2dn) 1962, p.758-759

19 Novion V Freeman, 15.appril,casel,see notes, laar@rly Review,vol.6,p.235
197 3.H.C.Moris,the Conflict of Laws,{9edn.) 1973,p.1039

198 Supra note,6,p.617
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3.2.4. Public Order and Morality

There is no universal definition to this phraset Bocording to the soviet scholdpublic

order is a doctrine which serves as a safety valder a country to enable its courts to
deny effect to foreign laws and judgment, which forone reason or another, should not
be enforced.™® The concept of morality also refers to the faet tiose foreign judgments
appearing repugnant to the conduct, customs orpsatepractices of the society of the
recognition forum would not be carried out. Sind®reign judgment contrary to the morals

of a society also implies violation of the publicier®

The government is responsible to maintain publaeorand morality as a result of which,
court should not allow execution of any foreigngueent that violates this interest of the

government.

The term public order is a difficult term to defia@d several attempts to define it have
proved to be a failur®* The most that can be said of the term is thas i& ideveloped
concept and that it finds its expression in varigtetes’ basic moral, ideological, social,

economic and cultural ideas, and in constitutistetues, and practices of the codffs.

The concept of public order which is also refertedas public policy indeed plays a
restrictive role against the execution of foreigdgments Decey and Morries wrote.

“ the court will not enforce or legal relationship arising power, capacity, disability or legal
relationship arising under the law of a foreign coutry, if the enforcement or recognition of
such right, power, capacity, disability or legal réationship would be inconsistent with the

fundamental policy in English law.”*

The employment of the principle of ‘public orderbes prevent the execution of foreign

judgments, and this is the case with the law ofyeeuntry it is an essential requirement in

Jstavan Szazy,Private International Law,p.279

290 |bid

20! Robert N.Hornik,the Recognition and Enforcemenfarfeign Judgment in Indonessia,Harvard Law
Journal,vol.18,1977,p.279

202 The Public Policy Concept in the Conflict of Lay@olombia Law Review,vol.33,1933,p.514

203 Dicey and Morris, Conflict of Laws,(8edn.)1967,p.921
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the execution of foreign judgments. It helps previie application of foreign law on the
basis of which the foreign judgment is renderedbasg repugnant to the recognition
forum?2% It also helps prevent injustice in the circumseoé the particular case before the

court such as the harsh affliction of the foreigw in rendering the judgment.

3.2.5. Opportunity by the Judgment Debtor and Presa His Defense

The judgment debtor must have been served withnamgn in due time, so that he could

avail himself of the opportunity to defend the cd$ehe debtor of a foreign judgment has

not received a legally sufficient notice, becaussffective means were used when effective
means were readily available, so that in consequére debtor failed to appear in court, the
foreign judgment cannot be execuf8his requirement includes the issue as to whether h
given the summon and notice with sufficient timeHs response.

Non-fulfilfillment of any of such requirements walulmake the execution questionable.
Expartea judgmentis executable as long as the debtor was givengpertunity to present

and defend his case and did not use it.

Under international law and practice, a foreigngjment passed against a defendant who was
not duly served in sufficient time with the docurhamstituting the proceedings leads to a

refusal of executiof®®

The foreign court is duty bound to ensure thatdéfendant is informed in sufficient time of
the suit instituted against him so that he canrdefemself or his interests as the case may be
here, it is worthwhile to take not that the cowmdering the foreign judgment must be one
having jurisdiction on the parties for the servicerdered to be regarded as acceptable. A
personal foreign judgment rendered without jurigsdit on the parties is internationally

invalid 2%’

204 1prahim Idris,Execution of Foreign Judgments ihigpia,J.E.L,vol.19,p.31
205 Robbert Allen Sedler,Conflict of Laws in Ethiofi@65,p.110-119.

285 pra note,16,p.28

7 Supra note, 7,p.649
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In international law, the law of the rendering foris the law on the basis of which summons
may be served on defendants. Where a foreign judgmsefiled for recognition and/or
execution, the fact that the standards employetegards the issuance of services to the
defendants must be found acceptable to the recogridrum. The nature of services given
should be adequate to suggest basic fairness.orbgifi judgment may not be executed, if
the recognition forum is convinced that the partaswnot given proper service of
summonsfOn the other hand, if a judgment debtor has beeengan opportunity to plead

his case but failed to do so, a foreign judgment beexecuted.

3.3. Additional Reguirements

3.3.1 Judgment Vitiated by Fraud

It is a well established rule of Private InternaibLaw that a judgment obtained by fraud

may be impeached. The point however, which hasngpoitant bearing up on Private

International Law, is the meaning of fraud in tbasinectiorf"®

Fraud is an extrinsic, collateral act, which vigmtmost solemn proceedings of the court of
justices”® Thus, it seems that unsuccessful party cannoglatnaction to get a judgment set
aside on the ground that the court made a mistédkiaab or law, but it can bring an
independent action on the ground that in passiegjikigment the court was tricked or
imposed up oA' He must be able to point to some fact ‘from with@ome fact which was
not before the court that pronounced the judgm&he facts up on which he bases his
present claim must not have been in issue in tiginat action’* An English domestic
action on this ground can be maintained only if plagty wanting to get the judgment was

pronounced and which could not have been reasouiiipvered at the time of the trfaf.

Most laws on enforcement of foreign judgments exyi deny recognition to judgments

obtained by fraud. And also in the point of viewRrivate International Law, it has been

208 |stavan Szazy,p.574
209 Cheshire, Private International Law"(8dn.)p.668
210 H
Ibid
Zparas Diwan,Private International Law!(@dn),1998,p.668
225ypra note21,p.669
3 Supra note ,23,p.642
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repeatedly been affirmed that a foreign judgmemheachable for. Fraud and decisions are
to be found which exemplify the proper applicatarthis rule, i.e. which have applied it to

cases Where the court was imposed up on by somauflent trick discovered latét?

For instance, suppose that there was a disputeeba#wandB. Then wherB was preparing

to respond t&\’s suit, the latter tells him that he

agrees to settle the dispute out of court (arlbanyt But he, nonetheless, he proceeded or
continuous with the action and obtained a judgniemiis favor. When he filed an action on
the rendered judgme® was successful in impeaching the judgment on tbargl that the
court was tricked in to passing the judgment. Thekt was not apparent of that time but was
discovered afterwards, there fore, the prujury ninesin a material matter and therefore it

must be established by evidence not known to thiiepaat the time of the former tridf®

Fraud vitiating a judgment may be classified itvo:
1. The fraud of one of the parity to the proceedings.
2. The fraud of the court itseft®

The former is the usual case. For instance, trdgment have been set a side up on proof
that the parties acted in collusion, or that aremsal document was suppressed, or that a
forged will, a false affidavit, or certain falsecacounterfeit documents were put in evidence,
or that the judgment debtor was fraudulently induc®t to appear in the original

proceeding$!’

Whenever a foreign judgment is impeached on theslmdghe latter, it usually merges in to
the plea of judgment being contrary to the prireipf natural justice. The cases of court’s
fraud are rare. A usual illustration is when theefgn court takes bribe or the judge is

himself personally interested in any of the partie the subject — matter of the stift.

214 Cheshire,Pivate International Law'(8dn)p.669-670
215 Sypra note,3 p.645

2% paras Diwan ,p.645

27 Cheshire,p.669

%8 Supa note,8,p.646
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3.3.2. Judgment Opposed to Natural Justice

Judgment opposed to natural justice is also grouadsnpeach the judgment. But it is
extremely difficult to define the expression of fitary to natural justice.” And also there is a
practical difficulty in the application of this pgiple to the foreign judgments. Cheshire
rightly says thatit is difficult to trace the delicate gradations d injustice so as to reach a

definite point at which it deserves to be called mgtion of natural justice.”**°

Cheshire is also against the extension of the iplmof natural justice to, what “substantive
justice.” He says such a vague general principlgraoy to natural justice, but also those
where there has been fraud as to the jurisdicttamerely seems to confuse that which was

reasonably clear in a way so as to create undésialcertainty in the field of recognitih’

What ever the difficult might be in defining thepegssion contrary to natural justice with
precision, in its actual application to judiciabpeedings, it would be always be violation of
natural justice;

A. If the defendant was not given adequate opportaaipyresent his case,

B. If the defendant was not served with any noticthefproceeding,

C. If the judge was interested in the subject mattéhe suit***

The Ethiopian law does not specifically addressé¢hrequirements  which are judgments
impeached on the grounds of fraud and naturalgeistn other legal systems, a judgment
obtained by fraud could be denied recognition cecexion. As the same time judgment

could be denied recognition or execution if it @aned on the ground of natural justice.

Since they are well — established rules of Priviatiernational Law, it is highly advisable that

they need to be accounts of Ethiopia.

219 Cheshire,p.658.
220 hid.
22! paras Diwan ,Private International Law" @dn.)1998,p.637
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CHAPTER FOUR

The Concept and Practice of Foreign Judgment in Eflopia

Introduction

Private International Law emerged as a distinchdneof law from the need of sates to guide
their courts in the dispensation of justice in Iciwases in which foreign elements are
involved. The major ingredients of this branch a# linclude judicial jurisdiction, choice of

law and recognition and enforcement of foreign juégt.

It is now evident that quite several numbers ofestdhave enacted their own rules of Private
International Law, and or have become parties terirational conventions concerning

matters of significance in Private International. & his however is not true with respect to

Ethiopia.

The recognition and execution of foreign judgments,relation to which this paper is
addressed, is one of the controversial areas iflicoof laws. Because it involves that the
issue of whether or not a judgment given by a Sateurt is to be given recognition and

enforcement in the courts of other states.

As examination of the legislation of different smtdemonstrates, a state may attempt to
resolve problems associated with recognition aretetxon of judgments rendered by other
country states on the basis of the treaty or caimweno which it is a party, or in accordance

with its domestic laws.

Ethiopia which has yet become a party to any neitteaty nor convention on recognition
and execution of foreign judgments has incorporé&edprovisions on foreign judgments in
its civil procedure code of 1965. However, the [gmns are concerned with the execution
of foreign judgments, and comparison of these gious with similar provisions in other
countries and international conventions which hseen in the second chapter of the thesis,
manifests that they are not detailed enough torantmdate as many legal situations of other

countries do.
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However, there has been a little bit practice @ngart of the legislator to adopt its own rules
of Private International Law by considering thosevwoidable problems of the conflict of
international situations on the recognition andoetégment of foreign judgments and other

untouched issue of Private International Law. ThHoitgs still at the draft level.

In this final chapter, an attempt in made to loakto the application of Ethiopian civil
procedure code provisions on execution of foreigtgment this and also to suggest possible

solutions to legal situations, in relation to whtble provisions failed to render assistance.

For these purpose, the chapter discusses aboutotimept and practice of execution of
foreign judgments in Ethiopia, the conditions totbe fulfilled for the execution of foreign

judgments. The chapter also discusses the Federalpsof Ethiopia and the concept of
foreign decisions under the Draft law of Privateetnational Law. It has also come up with

brief description of major departures of the diaft from the existing law.

To look the efficacy of the code, an attempt is entadfind out a specific case decided by the
Federal High Court and taken by appeal to the Redaupreme Court. The parties to the
case are the judgment creditor who is now the pththe commercial bank of Ethiopia and
the judgment debtor i®emere Gobenawith his wife Senait Assefawho are now the

defendants.

4.1. The Practice of Execution and Enforcement ofd¥eign Judgments in

Ethiopia
The Ethiopia court practice regarding the executiaod enforcement of foreign judgments

shows that there are no developed judicial praciicd rules in the country. Except the
undetailed some provisions provided in the civdgadure code of 1965. However, there are
provisions also provided in the recent Draft Pro@déion Rules of Private International Law,

though it is still at a draft level.
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Except when there is a provision to this effectha treaties or conventions to which a state

is a party, there is no state that unconditionatognizes or executes any foreign judgment.

As we have seen in the preceding chapter, theipeaot state courts in this regard can be
divided in to two. European and Latin American esatequire what they call exequatur
written authorization for recognition and executafrthe judgment.

Anglo — American countries require domestic judgmémat allows enforcement of
judgment. This is the approach followed by the &pran legislature 1965 civil procedure
code that the court must consider in order to geeognition and execution to foreign
judgment. This authorizes the court to give judgmep on the foreign judgment by
considering the requirements listed. One of thdaewribrahim Idris confirmed thdtthe
fulfilment of the conditions becomes mandatory; inas far as no international

convention to which Ethiopia has become parity prodes other wise.”

As far as the knowledge of the writer, Ethiopia hasyet become a party to any convention
or treaty, bilateral or multilateral on this sulijeétn view of this fact, therefore, the
fulfillment of conditions provided in the code betes a prerequisite of a foreign judgment
to be executed in Ethiopia.

But | have strongly argued that being the mandasmplication of those requirements may
have an adverse effect on the rights of individadd or the mutual relationship between
Ethiopian and other sates. In so far as foreigrslane established to be the appropriate
governing law, and if their application would na@use harm to the state’s policy and the
interest of the people of Ethiopia, to hold thatit® should not give effect to such foreign
laws is liable to adverse criticism. In this redpebe writer is coming across the foreign
judgment disregarded enforcement by the Federalegwgp Court by raising the unfullfilment
of one of the requirements of reciprocity.
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4.2. Conditions to be full filled for Execution ofForeign

Judgments in Ethiopia

4.2.1. Procedural Requirements

Before simply proceed to the substantive requirdmeinis better to introduce the procedures

adhered to regarding execution of foreign judgmentsthiopia.

Under Ethiopian law, no foreign judgment may becexed without an application being
lodged to this effect?? It is the Federal High Court, to the division dlfiieh the application
of recognition and enforcement is to be made, spaasible for ascertaining as to whether
the requirements are met or net. The court is destth this jurisdiction as per article 83 (3)
of the Draft Proclamation Rules of Private Interoal Law and article 5(2) & (4) of
proclamation No. 25/88 of Federal Court establighime

As usual the law orders that an application foogmition and enforcement need to be made
in writing by producing a complete and certifiedpgoof a the judgment with its Amharic
official translation since the official language tbe country is Amharié®® In addition, like
may other legal systems it requires the judgment ckdified that it is final and
enforceablé?® The foreign judgment should not be liable to rewienodification or being

set a side by another judgment.

There exists a question however, as to which laleteeferred in ascertaining its finality and
enforceability. To my belief, the Ethiopian law se®eto order consultation to the law of the
country the court of which the judgment was rendeme. The application shall be

accompanied by a certificate signed by the presiderthe registrars of the court which

assures its finality and enforceabilffy.

222 Ethiopian Civil Procedure Code,Article 456(2),1965

223 bid,Article,457(a) and Art.91(1) of the Draft RuProclamation of Private International Law of
Ethiopia,1996.E.C

2% pid ,Art.457(b)and Art.91(1)

225 The Draft Proclamation rule of Private Internatibhaw of Ethiopia,1996.EC,Art.91(1)(b)
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Regarding the copy of foreign judgment, Ibrahimiddargued that there are two questions
must be answered. The first one, should the copgheforeign judgment be translated into
Ambharic, the official language of Ethiopia, from a&atkver language it has been pronounced
in? Secondly, should the judgment be authenticdtedthe Ethiopian embassy in the

jurisdiction of which the foreign judgment was rened?

Even if, there is no express provision in Ethiop&awil procedure code, pertaining to the
translation in Amharic of a foreign judgment andtaming to the authentications of that
judgment by an appropriate Ethiopian consulate[Ditadt Rules of Private International Law
has provided in itarticle 91 (1) aandc that the translation in to Amharic of the foreign
judgment to be executed and the authenticatioheojudgment by the Ethiopian consulate in

the country in which the judgment was given.
The judicial practice includes both as prerequssitat a foreign judgment must be translated

into Amharic and authenticate by the Ethiopian oteie in the country in which the

judgment was produced®

4.2.2. Substantive Requirements

According to the civil procedure code a party segkenforcement of a foreign judgment in
Ethiopia, must show that the rendition court hadsgliction, that the judgment debtor was
given the opportunity to appear and defend his ,cds®t the judgment was final and
conclusive, that the judgment is not contrary thidtian public order and moral, and he has

to show that the foreign court enforces Ethiopisdgments in its jurisdiction.

4.2.2.1. Public Order and Morality

Pubic order and morality is one of the requiremdots=xecution in Ethiopia. It is strongly

suggested that recognition and enforcement of aigorjudgment must not amount to

hampering the country’s public policy or moralseame kind of commitment is embodied

228 |prahim Idris,Execution of Foreign Judgment iniBffia,1999,J.E.L,Vol.19,p.24
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in many of the provisions of Ethiopian laws; beintthe constitution or other statutory

legislations and subsidiary enactments.

To begin with the FDRE constitution has stressesl pphint in issue. In its art 85, the
constitution affirmed that any organ of the goveemishall, in the implementation of the
constitution, other laws and public policies, bedgd by the national policy principles and
objectives specified undehapter 10 (ter) thereof. Among such national policy principles

incorporated there in, the principles for extemeddtion is one undeart. 86 of chapter ten.

In addition, the preamble of the draft law has eagited that the application of foreign law
shall not contradict the public policy, fundamergeahciples of law and morals of the society
as perart. 90 (1) incompatibility with the Ethiopian public policynd morals is one of the

grounds for non recognition and enforcement too.

The concept of morality also refers to the factt ttieose foreign judgments appearing
repugnant to the conduct, the customs, or acceptettices of the Ethiopian society would
not be carried ou2’

Unlike the practice in a number of other countrigggunds on which foreign judgments
would be denied execution for reason of public paede not enumerated under the Ethiopian

law, nor has there been an attempt to enumerate dhethe part of the courts.

However, Ibrahim Idris has tried to enumerate ttitre are a series of internationally
recognized grounds which may be employed by Ethmopiourts to deny execution of

foreign judgments for a public order reasons.

1. A foreign judgment obtained by fraudulent me&&hsvhen it is proved to have been

procured by false evidence; as a result of the rimgspn of material facts which if

22T |prahim Idris,Materials to the Study of Privatédnational Law in Ethiopia,1990,p.444
#28 The American Statement of Conflict of Law,1934,coemt(a)cited in section 440
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cited or discovered, would have affected the outtmhthe casé® or where the
foreign judges were themselves interested in theooe of the actiof™®

2. A foreign judgment rendered by a court of a staeedovernment of which Ethiopia
opposes, for instance, a judgment from a state @/gosernment is out lawed by the
international community for its grave violation dfndamental rights and human
rights freedom, is unlikely executed in Ethiopia.

Furthermore a foreign judgment will not be enforde Ethiopia if it pertains to the
recovery of proceeds of prostitution, though that@rt may be held valid by the
law of the foreign court, or debts from gamblinglesof drugs or breach of any
other contracts considered unlawful under Ethiojaan

232

3. A foreign judgment which are of a public law natugeich as administrative, tax and
criminal judgments or other public laws are denidecutior?®® However, the
enforcement of civil aspects of criminal judgmestsall not be regarded as the
enforcement of public law of a foreign country besa public law judgments are
considered to be promoting the governmental interek a foreign state for which

Ethiopia is a sovereign and independent state netlbe an agerit’

Public policy and morals as it is explained herebefore is to another criteria. If the

judgment is related to matter related to publiceoral morality execution will be denied.

229 |stavan Izazy,Private International Law,p.278

204 Greveson, The Conflict of Laws'{@dn.)1969,p.67-675

231 |an Brownlie, Principles of Public Internationa,(2"%.edn.)1973,pp.101-108

%32 The Ethiopian civil code,1960,Art.1716

233 The Draft Proclamation Rule of Private Internasibbaw of Ethiopia, 1996 E.C,Art.90(2)(4)

#4Sypra note,42
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4.2.2.2. A Court Duly Established and Constituted

In discussing this requirement, it becomes necgsgamscertain the appropriate law by

which the court is deemed duly established and titotesd. Should such matters be

determined on the basis of Ethiopian law? Or thei¢m law? Or international law? etc.

With regard to this, nothing is mentioned on thesmts in Ethiopian law, except putting the
requirement alone that Ethiopian court is bounddcertain the existence of the requirement
of that judgment was given by a court duly estégltsand constituted in the civil procedure

code of 1965art.458 (b). Thus rendering the application of the conditiansery difficult.

But the Draft rule Proclamation of Private Interanél Law has provided in its articB9(1)
(b) and(2) that the courts being duly established and cantstitshall be ascertained by the
laws of the country in which the judgment was reede Ibrahim Idris also shares this
acclamation by suggesting thidte Ethiopian court to resort to the laws of the foeign
country concerned to determine whether or not thertbunal rendering the judgment at
issue is one duly establishetf®

Similarly, the determination of jurisdictional siator competence of a foreign court is
another difficult issue. Again, the Ethiopian lass neither silent, nor has it developed a
judicial practice applicable to this situation.this regard, again the Draft Rules of Private
International Law presupposes that the jurisdictbrihe court shall be ascertained by the

laws of the country in which the judgment was reade

Supposing this idea, Ibrahim Idris said in his ezdjve writing of “the execution of foreign
judgment in Ethiopian” “it would be advisable tohade to a method of definition of
jurisdiction in which a compromise solution is aitd”. It appears justifiable for Ethiopian
law to accept the law of rendition forum as appiate?>® Consequently care must be taken
to that the Ethiopian form of jurisdiction is neopardized. According tarticle 89 (2) of
the Draft rules of PIL provided that “the applicatiof determining duly established and

#33ypra note,38,p.26
#fAster Nssbahum,Jurisdiction and Foreign Judgmetur@bia Law Review,vol.4,1948,cited in supra
note,38.p.27
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constituted court shall not affect the provisiontled draft law and recognized principles of

international law.

4.2.2.3. Finality and Enforceability of the ForeignJudgment

Finality and enforceability of the foreign judgmeist the third precondition to permit

execution of foreign judgmeAt’ As it is only when the judgment is final and ectable
that it can be executed, the court has to deterrfirtbe foreign judgment fulfils this

condition.

Due to the absence of judicial practice in thisaatbe Ethiopian law does not help us to
render a solution to the question of what doedifinand enforceability mean. What sorts of
foreign judgments are deemed to be final and ea&di@? Which countries law should be
consulted to determine the finality and enforcehdf a foreign judgment?

It is maintained that the issue of finality of admn judgment which is defined layticle 3

of the civil procedure law is to include also amler and decree. This is very important
particularly in relation to judgment on appeals a&tpe, suspension by the court rendering

the judgment, interlocutory orders as part of thalfjudgment?®

Even though no express provision is available ¢oajppropriate law of the country by which
the issue of finality and enforceability of a fayeijudgment is determined, the requirement
that the foreign judgment must be accompanied tgrificate signed by the president of the
registrar of the rendition foruif® to the effect that such judgment is final and ecgable
that the signature of the president or the regisifahe foreign court has the purpose of
serving as the means of knowing whether the judgngefinal or not. That it seems, the

Ethiopian law opts to apply the law of the forumierhpronounces the judgment.

237 Ethiopian civil procedure code,1965,Art.457(b)
28 Supra note,39,p.442
#%Supra note,50,Art.459
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It is also confirmed by articl®@l (2)of the Draft Rules of Private International Lavatlhe
finality and enforceability of a judgment shall bscertained by the laws of the country in

which the judgment was rendered.

4.2.2.4. The Judgment Debtor’s Right

The fourth pre-requisite to permit execution ofoaefgn judgment is whether the judgment

debtor was given the chance to appear and preiedefensé?° This requirement includes
the issue as to whether he was given the summomatick with sufficient time for his
response. The judgment debtor must have been seftted summon in due time, so that he

may avail himself of the opportunity to defend tese,

Robert Allen Sedler presupposes the itlet if the foreign judgment has not received
legally sufficient notice, because ineffective mearwere used when effective means were
readily available so that in consequence the debtdailed to appear to court the foreign
judgment can not be executed*Expartae judgment is executable as long as thedelats

given the opportunity to present and defend hig easl did not use it.

This requirement is accounted by arti8® (1) (d)of the Draft Rule of PIL that the judgment

debtor shall be given the opportunity to appearrasdnt his defense.

4.2.2.5. Reciprocity

Reciprocity is also one of the preconditions thatstrbe considered first of all in Ethiopian

law for the execution of foreign judgment. The jadgefore whom the issue is laid must first
ask as to whether or not the state that gave thiécylar judgment has the practice of
recognition and enforcing judgment given by Ethémpitribunals$*in upholding this

principle, Ethiopian law follows the course undkeia by many other legal systems,

249 |pid, Art.458(c)
%41 Robbert..Allen Sedler,Ethiopian Civil Procedurem,d968, p110-119
242 Ethiopian civil procedure code,1965,Art.458(a)&mtd89(1)(a)
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whichincorporate in their laws the requirementegiprocity in order to ensure, interalia, that

the foreign state recognizes the judgments rendgyédeir court$*

In this regard, Robbert A.Sedler maintains in hiticke of, “the Ethiopian civil procedure,”
that, “if the courts of the country (a foreign country) refuse to execute Ethiopian
judgments, the Ethiopian court must, in turn, refuse to execute their judgments in as
much as most countries will execute the judgment obther countries, it should be
presumed that any country will execute an Ethiopianjudgment that contrary is

n 244

provided.

A judgment debtor, who wants to attack the soughtetion of foreign judgment, would be

expected to plead and prove that the foreign aaumdering the judgment in question would
refuse to execute the judgment of Ethiopia pronednicy an Ethiopian court. Where the
Ethiopian court is satisfied by the proof preserttgdhe defendant, the application to have
the foreign judgment executed will not be grarfted.

In connection to the need of proving that the fgmecourt would grant execution to a
judgment of the Ethiopian forum, the experiencestaites might be different. So that the
Ethiopian court may prove that the foreign courtdering the judgment executes Ethiopian

judgments in its jurisdiction. It may be done bg fobllowing two ways.

1. Firstly, the court may prove it by gathering diredormation from the court which
rendered the judgment or the judgment debtor.

2. Secondary, as it is known, that is the MinistryFofeign Affairs which concerns all
foreign affairs of a certain country. Hence, thairtaan prove that foreign court

executes Ethiopian judgment by asking the concelooeg of Ministry of Affairs.

243 Supra note,38,p.23-24
244 Supra note,53,1968,394
4% |prahim Idris, The Execution of Foeign JudgmenEthiopia,1999. J.E.L,V.19,P.23-24
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The doctrine of reciprocity which has retaliatiors #s base against a state may
simultaneously victimize innocent individuals. & because of the policies of the country

whose court has rendered the judgment.

It will be seen in the following will be attachedse that the Ethiopian court (Supreme Court)
disregarded enforcement on the judgment rendereitidoyAmerican Supreme Court by the
merely reason of the Ethiopia does not have aytieaged with the American government to

that effect of execution of the judgment.

But the fact is that even though there is no tresgned between them, the Ethiopian
judgments are enforced in the American territorg. i6is not proper to ignore foreign
judgments since that particular state enforcesotan judgment without treaty.

As the case may be, many states do not includpromify as a prerequisite for execution of
foreign judgments. Such as Argentina Brazil thawvigat the believe of the writer to give
insight to the legislator that the application lo¢ requirement of reciprocity should be taken
in to account. Because, it may have some advefset @in the innocent individual. It has to
be eliminated, unless the application of the fargigdgment jeopardized the sates public

policy and the interest of the community.

4.2.2.6. Decision Making Process

It is not a substantive requirement but after athfalities and proper procedural rules are
observed, the court decides on the basis of thikcapipn to enable the party against whom
the judgment is liable to be executed to presembbiervatio*® That is to give a chance

for the judgment debtor to have a say on the issue.

By doing so the court decides on the necessity béther or not pleadings may be

submitted®*’ Where it believes that there are doubts, the coast suspend the decision until

248 Ethiopian Civil Procedure Code,1965,Art.459(1)
247 bid, Art 459(2)and Art.91(3)of the draft rule BfL of Ethiop]ia
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all doubtful points have been clarifié®. If the court however, is convinced of further
litigation for some special reason, it may decidehear the parties which it shall fix,
according taart.92 (1) of the Draft Proc. of PIL. But under no circumstas the permission
of hearing would amount to retrial of the foreigmdgment sought to be recognized or
enforced. In other words parties to the judgmemt lat institute a law suit based on the
same cause of action. Nor can court can accept apphication and make retrial of the
judgment applied for recognition and enforcemeet/musly.

As the same time, the court should also make asiecon the cost incurred by the parties
during the proceeding and as to whom should itdmpensated by in accordanceat 92

2)

As it is in almost all states of the world, theeeff of a foreign judgment that got recognition
or permission of execution by Ethioff&.Courts are given the status of resjudicata as long
as it fulfilled the requirement$isted by the law. In other words, it means, oncési
recognized and permitted to be executed the judgraatomatically looses its alien or
foreign nature and acquires the status of domgsigment as if it were decided or rendered
by one of the Ethiopian courts; the foreign judgmeill be executed in the territorial limit

of Ethiopian having the same effect inherent terimal judgment>*

248 |bid,Art.459(3) and Art.91(5)

249 Ethiopian civil procedurecode,1965,Art.5

20 bid

%1 The Draft Proclamation Rule of PILof Ethiopia, 1996C.Art.92(3)
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4.3. Case Analyzing

In order to have a full picture of the requirementsch have been discussed here in above, it
is better to look in to a case which is decidedl®y American Supreme Court and sought

execution in the Ethiopian court.

Commercial Bank of Ethiopia Vs Demere Gobena and ®ait Asefa

The case which is attached at end to this papegaimg) to be discussed here in under, deals
about on the decision given by the Federal HighrCand taken by appeal to the Federal
Supreme Court of Ethiopia disregarding the Americalgment sought execution by holding
the position thatthere is no a signed treaty or developedxperience between Ethiopia
and America”?*2 This decision is pronounced @ir 9, 1997 E.Conthe file No. 15908

When we look in to the factual background of theegain short, the appellant the
Commercial Bank of Ethiopia who was the lower plaintiff and the first respondés
Demere Gobena Yirorshewho was the lower first defendant. The defendaetmBre
Gobena was an employee of the commercial Bank fq@ml 24, 1967 until Januaryl5,
1993He took the banks money by using his last posiibnommercial bank that he was a
senior staff member and head of the incoming forgigyments department. He took
1,088187.48 million US Dollaand fraudulently transferred it in to some bamkémerican.

Having taken the money, he disappeared illegatignfthe country.

The second respondeB8enait Assefa Bongawho was the wife of the first defendant or
respondenDemere Gobenahas taker68,000Ethiopian Birr in different ways having full
awareness that her husband the defenDamere fraudulently had taken the money and

illegally disappeared from the country.

And now the plaintiffCommercial Bank, instituted a case to the Federal High Court which
has power to entertain the case the both the dafem@mere and Senait should have

turned back the money to it.

%2 commercial Bank of Ethiopia Vs Demere Gobena aemh$ Assefa, 1997 file.n0.15908
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Both the responde®@emere and Senaijton their part said to the court that the judgnierst
given a final decision and partial enforcementhia American Supreme Court. Hence, the
suit brought by the bank should be given resjudiedtect and be rejected in accordance to

article 5 of the civil procedure cod@&?

After having evaluated the pleading of the partibg court has decided in favor of the
respondents that the case has obtained final judignmehence, there can not be brought a

new suit on the same cause of action which alrbaéy decided.

The appellant theCommercial Bank, who is dissatisfied by the decision given by the
Federal high court, brought his appeal to the Fddaupreme Court of Ethiopian. This court
again rejected his allegation by saying tlBhere is no a signed treaty or developed

experience betweerkthiopia and America.” Finally, rejected the decision given by the

High court and backed the file to it.

In the absence of a signed treaty or a convenéiagtate to whose court a foreign judgment
has been submitted for execution usually insistés$ the foreign judgment should meet the
requirements laid down in its national law. Thatwkat the courts rejected the suit in
applying the undetailed provisions of the civil gedure code on the execution of foreign

judgments.

This happened because Ethiopia follows the AnglceAocan position that the foreign
judgment will be recognized or executed when thien#dities required by the national law is
fulfilled. So, that is why both level of courts thdecided on the above discussed case that
from those requirements,such as reciprotithich Ethiopian does not have a treaty or

developed experience with the country rendered thidgment.”?>*

%3 gupra note,64
24 bid
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In this regard, it is better to look in to whetlilee courts position is proper or not in applying
the condition embodi&tif it is proper or not, does it taken in to coresi@tion of the rights of
the party especially the judgment cred®or

Does it consider the relationship which it has wiita judgment rendered couritry

In order to answering the above questionsit is better to start from the first one. | think
apart from the fact, the court strongly has takensaeration ofirticle 456 (1) of the civil

procedure code that provides unless there is tytb&ad Ethiopia, judgment which rendered
out side of Ethiopia will be executed in accordataéhe provisions laid down in the same

law.

When it started to apply the conditions laid in toele, it has begun with reciprocity under
article 458 (a).

In proving the existence of reciprocal treatmetdtes have different ways to follows. In the
Ethiopian approach it may be conducted on theiotig two ways.
1. First, the court may prove it by gathering direttormation from the court which
rendered the judgment or the judgment debtor himsel
2. Secondly, as it is known that is the Ministry ofr&gn Affairs which concerns all
affairs of a certain country hence, the court ceove that foreign court executes

Ethiopian judgment by asking the concerned bodyhefMinistry of Foreign Affair.

Before the case came to the Federal Supreme Cypuapieal, the Federal High Court has
decided thatthe judgment which is now brought a Suit has obtaied a final judgment in
the United States of America in the Newvork Supreme Court. In hence, there cannot be
brought a new suit on the same cause of action whialready been litigated.” And the
court rejected the suit brought by the plaintiff bgcepting the objection raised by the

judgment debtor in accordanceatdicle 5(c) of the code

The Federal High Court, before pronouncing thissier, has proved that whether there is a

signed treaty or common interest between thosetdeanFor this purpose, the court opted
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to get information from the Federal Ministry of E@n Affairs.The Ministry has approved
that there is no treaty signed between Ethiopian ath USA. But it has also makes sure

that usually Ethiopian judgments are executed in UA.

On the basis of this, the point is that the astertant of existence of reciprocity or common
interest on the execution of Ethiopian judgmentshm county which rendered judgment in

any ways.

Even if this is the case, it seems that when tluefet High Court pronouncing the decision,
has believed on the fulfillment of the conditioradl down in the code. (Civil Procedure
Code). | have strongly agreed with the courts prggion that it does not allege there must
be the existence of a signed treaty. It is enougl is proved that usually Ethiopian

judgments are executed in U.S.A without any treaty.

But when we see the position holding Hye Federal Supreme Court it does not
considered what the Federal Ministry of Foreigraia$f approved that the usual existence of
execution of Ethiopian judgments in U.S.A. In halglithe position, it is based on the strict
application of the lawUnless there is a treaty to that effect, foreign jdgments will be

executed in accordance to the conditions laid in ghcode.

When trying to analyze the other condition it is better to see that whether the judgment
debtor has given the chance to appear and presedefense or not in accordanceatu.
458(c) has given. Because we can inferred it from thatjtiligment debtor does not raised
and objection that Ethiopian judgments did not haxecuted in U.S.A.

Rather he has pleaded that partial enforcemeakentin U.S.A. In my belief, even if other
condition are provided mandatorily, in any case twth& court should have ascertained
before all things is that to give a chance whetherjudgment debtor raises an objection or

not.
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By doing so, if it is ascertained that the judgmeéebtor does not raise and objection and
given him chance to defend the case in the origmdgment, the other conditions are

revolving around this

When supplying answer to the second raised questipih think the court does not have
taken in to consideration of the rights of the paspecially the judgment creditor. Because,
since he has a full claim of right on the judgmeamdered which is effectively completed, it
will be uneconomical tortuous and unnecessary ttiphpa law suit to him. Because he is
compelled to pay extra — cost and extra -time. Buhe judgment were recognized and
enforced, the state is viewed as cooperating iratleedance of wastage of time, wastage of

resource and the protection of this successfgHlrtt.

Withregard to the third one, it does not consider the relationship which it heth the
judgment rendered country. Because, it is obviaus that Ethiopia would have a sisterly
relationship with U.S.A in all matter of circumstan Such as economical,social,and
political. And also even so many Ethiopian are flogvfrom their country to U.S.A. their
interactions is now developing day to day. So #iate U.S.A judgments represent rights
acquired through the application of U.S.A laws, émdleny recognition to such right could

amount to violation of the laws of U.S.A.

So that in my own view, the position taken by Efiiam courts in general when pronouncing
the decision it does not consider the justificatimhind applying foreign laws that it is to

create better relationship with the country whieimdered the judgment and to facilitate
international private relationship since the partgy have acquired rights on the judgment
rendered. However, it means that when a statearstigg recognition and execution, in other
hands it is applying the foreign law. Because tltgment rendered by that particular state is

in accordance to its own law.

As tried to show in supporting evidence the caséchvihave been discussed above has
fulfilled the requirements laid in the Civil Proage Codearticle 458.
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So that the position holding by the Federal Supr@uoert that there is no a signed treaty
or developed experience for execution between Etiim and U.S.A,”?*° is not proper it

seems me that lack of experience and does notleégakbasis.

Rather, on the view of globalization and the polighich now Ethiopian follows that
international unity, it is not proper holding thestion that the application of one of the

requirements of reciprocity is mandatory.

Because, since if it is not contrary to the sogrsi of the state, public interest and morality,
there is no harm if courts given recognition aneaeion of foreign judgments with out

strict application of the requirement of reciprgcit

And even this requirement should be avoided sirmreesstates do not include it as a
prerequisite for the execution of foreign judgmeritsr instance Latin American countries
such as Argentina and Brazil did not include thguneement of reciprocity in their laws. And
even now some of the Anglo American countries aseedarding the application of this
requirement. The fact is that since the renderddment sought execution if not contrary to
the public policy and morality of its state, thelgmment rendered should be given recognition

and execution.

4.4. The Concept of Enforcement of Foreign Judgmert

Ethiopia

The concept of enforcement of foreign judgment<£Ethiopia has been given a little bit

attention both in the law and the academic circiéhe law cycle, the Draft Rules of Private
International Law prepared by Professor Rene Daxicth was supposed to as part of the
Ethiopian civil code of 1960 did not include anyoyision on the execution of foreign
judgment. And also the provisions embodied in tBé5Lcivil procedure code of Ethiopia on
the title “Execution of foreign judgments and awsgrdare not detailed enough to

accommodate as many legal situation of other caamtio.
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However, there has been a little bit practice an phrt of the legislature to adopt its own
Rules of Private International Law including govamthe execution of foreign judgments,

but it is still at the draft level.

In the academic cycle, for instance, professor &edhd singer, former members of the
faculty of law of Addis Ababa university, did nolvg any coverage to the issues in their
respect materials (i.e. conflict of laws rules fthiopia and materials for the teaching of
Private International Law in Ethiopia) they premghfer the study of Private International

Law in Ethiopia.

As the case may be, in simple terms, the civil pdoce code of 1965 has provided for its
definition of foreign judgment in itarticle 3. Accordingly foreign judgment means a
judgment of a foreign court?%n other words, it meant that judgment not renderedby

a court of the forum. The related issue with regard to the definitidriooeign judgment is
that the foreign courtinder article 3 of the (Civil Procedure Code)is stated as a court
situated outside of Ethiopia. The question mayeaas to whether it is necessary to relate the
term “foreign” to a place alone. What would be tate of the definition in a Federal set up
of Ethiopia? The writer believes that the term &ign” is basically related to the alien nature

of the court wherever it is i.e, a court other tiEhiopia.

In addition,art 3 of the draft law which seems to confirm with the Amharic versiont|oeé
previous provision, affirms that its scope of apgtion includes regulating the conditions for
recognition and enforcement of foreign decisionsl abitral awards in the field of

international and interstate private matters.

From the cumulative readings of these definitiores/jaled for under both the civil procedure
code and the new draft law, one may assert safaltya foreign judgment is a statement

given by a lawfully established foreign court oe tiround of a decree or order.

26 Ethiopian civil procedure code,1965,Art.3
%7 The Draft Proclamation of Private InternationahlLaf Ethiopia,1996,Art.3
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In connection with the recognition and executionfareign judgments; there are certain
preconditions that must be fulfilled to execute tbeeign judgment. But the rules did not
specifically provide that of the recognition. Sormbelieved that recognition suppose
execution and therefore what is provided for theetaapplies to the former. Yet there can be
judgments that need recognition alone and not éxewmias a result of which may need

separate recognition though not execution.

In relation to the rules of recognition which ist separately dealt by the law, some scholars
propose that the judges may use the same rulesdptbfor execution or the rules used by
other states. Enforcement presupposes the existémeeognition. But recognition does not
necessary to be followed by execution. Becausege megognition of judgments with out
enforcement is possible.

4.5. The Rationale and Applicable theory envisageBy the Draft

proclamation

4.5.1. The Rationale /Justification

In most, if not all, occasions of statutory legila, the law maker enacts a rule being
initiated by a certain need that justifies its &sce. In the draft law, the policy consideration
or the need that necessitated its enactment islexvén clear terms of the preamble there of.

The preamble starts by asserting that peoplesaleeaot restricted within the boundaries of a
single state or territorial unit, as they are irgtant and continuous interactions through
marriage, trade and other activities of daily Irfea foreign sate where in the courses of these

relationships, disputes are invariably bound teeari

A dispute which arises in a state between indiMidul among the same and/or different
nationals may be resolved in the same state. Becaluthe mobility of people and some

other circumstances, however, the just and fajpasigion of such cases may demand the
recognition and enforcement role of another stsdg Ethiopia).
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The preamble also recognizes in it& garagraphthe mobility of people and diversity of
laws.” If so, there is no way to think that a foreign idem may be denied recognition and

enforcement and let different kind of treatmenttfor same cause of action be arise.

4.5.2. The Applicable Theory

As it is well known, there exist two prevailing tivees that are applied in making a decision

as to whether to grant recognition and enforcenerioreign judgment: Theory of comity
(reciprocity) and of obligation. The former is ealy based on the reciprocal treatment of
state for their respective nationals requiring ggutbon and execution of its decision in other
and vise versa while the latter is based on the aaband issues

Irrespective of the party’s nationality.

To the extent that recognition and enforcement doas contravene public policy and
morality, the draft law seems to follow the theadyobligation fore reasons stated here in

under even though there exist some indication whigdht have lead to deduce otherwise.

To begin with the preamble, it went on to affirms“a member of international community,

the country accepts the diversity of laws and recs and respects the interests of other
states and their residents in (Page 5). This statediscloses the fact that the interests of the
parties is the primary goal of the law not withnglimg that the other state to which either or

both of the parties are national acts otherwise.

Moreover some provisions of the draft reveals tihare won't be any occasion for the
Ethiopian courts to deny recognition and enforcemieeing committed to reciprocal
treatment of nationals pursuant to article 88), @9,and 92 (2), what matter is only the
competence of the court which rendered the judgmvémtre there is no international

agreement to this effect and public interest woll be affected there by.

However, it seems that the draft law has come uip thie new theory of obligation, when we

fully read the preamble, which was non existerthi civil procedure code, the fact as well
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as same specific provision of this draft revealet tt follows the same hand what has been
followed by the civil. Prrocedure.Code..

What matter should be looked in to be that both @nél. Procedure. Code. Provisions
towards execution of foreign judgments and thetdnatie follows the theory of comity.
Because the former provided undet. 456 (1) and 458a) accordingly thatthe execution
of Ethiopian judgments is allowed in the country inwhich the judgment to be executed
was given “considered as one of the presesiquites fexecution of foreign judgments in
Ethiopia. The latter has confirmed in itarticle 89 (1) (a) that “the recognition or
enforcement of Ethiopian judgments is allowed in th country in which the judgment to
be recognized or enforced was given “is also one tife conditions to be fulfilled for
execution in Ethiopian.

By the cumulative reading of the above discusséidla@r one can conclude that Ethiopia

follows the Anglo American approach; Reciprocity tiee primary requirement to grant

recognition and enforcement.

4.6 The Concept of Foreign Judgments in the Feder@ontext of Ethiopia

under the Draft Rule of Private International Law (1996)

In any Federal arrangement division of power betwd#ee national and constituents sub
national (regional states in Ethiopian case), gowents is one among many inherent
characteristics of there of. In so doing the powakthe government will be distributed in
parallel by allocating exclusive and concurrentaareof jurisdiction between Federal
(national) and regional government. And the sameep@f each government will further be
divided horizontally among the three separatedrigyegislative, executive and judiciary.
Ethiopia as one of Federal States follows the spateern.Art 50(5) and 52(2) (b) and(f)

of the FDRE constitution display the fact that the state cdumave the power of legislation
on matters falling under their jurisdiction, theyaet different kinds of law, including their
own constitution, in so far as they are not beytbredlimit of their power.
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Currently, besides their own constitution and sather public laws, states are enacting laws
related to civil matters. For instance, significamimber of regional governments has
codified their own family laws.

Besides a conflict in international sense, intéestonflicts may arise out of the laws of
member states and that of the Federal /nationakérgonent. This is a fact revealed by the
preamble of the draft proclamation, the purposewbich is to use its word “resolving
conflict of laws problems between the laws of Efioand the laws of other countries.

In addition of the preamble, there exist considerg@ovisions dealt with interstate conflicts.
For instanceas per art.4 the scope of application of the draft proclanmatiocludes, inter
alia, regulating conditions for recognition and @oément of foreign decisions and arbitral

awards in the field of interstate private law mate accordance tart 3 (1) (b).

In relation to jurisdiction the draft law atf7 (3) and Federal courts proclamatiart 5(2)
gives power to the federal court to adjudicateniteristate disputes. The former remarks “in
interstate disputes jurisdiction shall lie with thederal High Court.” The latter also affirms”
Federal Courts have the jurisdiction over suits antit mutandis, between persons
permanently residing in different regions. It givgsecifically to the high court, too, cases
regarding Private International Law along with treaver to see the application regarding the
enforcement of foreign judgments and decisionscooedance to articld (1) (b) of the draft

rule.

There is a fundamental provision which makes aliblaontribution to the issue at hand.
Article 7 goes on to salin inter state matters full faith and credit shall be given to the
laws, judicial proceedings and judgments of the copetent court of a state by all other
sates.” This would mean that any member state of Ethiopist implement or recognize,
unconditionally, judgments and judicial proceedirgsthe other state in so far as it is
rendered lawfully. In other words, the only reqment that should be assured is that whether
the court which gave of the judgment is competeough to do so or not.
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Competence of the court is not as such difficute lthe previous one (which was in
international sense). It is a matter or abilityadjudicate the case in internal (municipal)
sense. i.e. whether the court has material, persomhlocal jurisdiction to give a binding

decision.

4.7. Brief Description of Major Departures of the Daft Law from the
Existing Law (Civil.Procedure.Code Arts 456-465)

There has been no rule of Private International liavithiopia as it is recognized in the

preamble that would guide the courts in adjudicatiases involving foreign element. There
was, though in sufficient and in complete, few ps@mns on the area. In the civil p.c.
governing only matters related to pendency (atr®) execution or enforcement of foreign

judgments an arbitral awa(drt 456-461).

All these provisions are alleged to be repealedesgty in art 100 of the draft we even if
they are incorporated by the latter law some howh wome or modification and change.
Their replacement or incorporation (in some casebglieved to help the courts to minimize
or reduce (if not avoid) differences in stance amunsistency of decisions which they have
been persisted with in the limited judicial praetidue to differences in principles in

accordance to the preamble paragraph 6.

In order to appreciate and evaluate the draft fighly suggested to analyze it by making
reference to the repealed provisions. Here undepegsons are made by only pointing out

some of the basic departures.

To begin with in the former law (which is still eting or in force until the day the draft law
come to force). There was no rule governing mattdrgecognition. All the relevant
provisions of the civil.p.c were entirely concernedth only enforcement of foreign
judgment and award. But the draft law has incongaraecognition and enforcement of
judgments simultaneously being side to side evesirdumstances under which a foreign

decision will be recognized are similar with thagevhich it will be enforced.

By Samson Wondwossen 82 98



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

The concept of interstate conflict is a new phenwoneof the draft, since the previous law
was enacted envisaging unitary form of governmé&here was no rule which considers a
Federal set up. Nor it intended to resolve intéestiisputes which is in avoidable feature of

there of. However, currently detailed rules arealigyed to such an issue in the draft.

Unlike the old law, jurisdiction lies exclusivelydhe Federal high court in such matters. But
in the civ. P.Cas pert art, 456 (3)and application for the execution of foreign dexisshall
be made to the division of the high court or citéaithe Teklay Guezat where execution is to

take place.

Now days, there are a number of high courts in eagional states like that of the former
“Teklay Guezat” and provinces.

The other valuable departure is disclosed in ther@yn demanding form of application what
is new in it requires the copy of the judgment bemplete and come with an official Amharic
translation mean while, the application must beoagmanied by an authentication of the
judgment by the Ethiopian consulate in the couintryrhich the judgment was given. This is

too, is a new introduction.

In the draft law, which is the last point, retradl the foreign judgment before the Ethiopian
courts is impossible if it is sought for recogmnitiand enforcement. In the old law, however,
there was no such as provision in fact the contrarty8 of the code which is repealed
expressly by the draft law art00 (9 states that the pendency of a suit in a foreigurtc
shall not preclude the courts in Ethiopia from rigyia suit founded on the same cause of
action.

Finally but not least, at the time when the drafig,amation becomes active, the conditions
for recognition and enforcement embodied therehallsbe applicable even for pending
motions there foréart 101 (3).
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4.8. Conclusion and Recommendation

4.8.1. Conclusion

Private International Law is the law that providetes, which regard cases involving foreign
relation i.e. relations that are private in natioue involving some foreign elements that cross
the boundary of the particular state it emerged dsstinct branch of law from the need of
states to guide their courts in the dispensationusfice in civil cases in which foreign

elements are involved.

The execution of foreign judgments, the title whibls paper has addressed, is an important
aspect or one of the ingredients of Private Intional Law again, in order to assist their
courts resolve problems associated with the exacwat foreign judgments rendered by other
states, quite several states have adopted legishatiich include provisions on the execution
of foreign judgments; many states have also enter¢al a treaty or convention bilateral or
multilateral some of which have been discussedis paper. Recognition is understood to
imply foreign judgment as having resjudicata staéunsl conclusiveness. But execution
denotes that the granting of compulsory relief damethe judgment pronounced in a foreign
court. Justice is said to b full, it has to comgsishe recognition or execution of judgments

which is the ever expectation of the parties.

Ethiopia has not yet adopted rules of Private h@gonal Law, except some consideration of
an attempt is made. Again, she has not become pargny treaty nor entered in to a
convention, for conflict of laws promulgated in Eghia. And also as it is known that up to
now, Ethiopia has neither concluded a treaty noered into a convention on the basis of

which its courts would recognize and enforce fangiglgments.

The provisions which guide its courts are thosernporated in the civil procedure co(sat
456 — 461)under the section the “Execution of foreign judgitseand arbitral awards.”
Nevertheless, apart from the fact, these provisiare difficult to understand, they are
broadly formulated that they cannot accommodataasy legal situations as other countries
do. For instance, countries such as Italy and @wénd which have been discussed in this

By Samson Wondwossen 82 100



Execution of Foreign Judgment In Private International Law:with special reference to Ethiopia

paper, have accommodated a brief legal provisidnexecution and recognition in their

respect measure of enacting Private Internatioaal. L

If Ethiopia permits its courts to give effect topdipable foreign laws, this may be viewed as
a manifestation of readiness on the part of thatEthiopian state justice be gendered to

cases containing foreign element.

The application of foreign laws to cases involviogeign elements especially the execution
of foreign judgments constitutes a courtesy oreesfowards the foreign country whose law
is applied moreover, it could create a closelycittaent between countries concerned and

strengthen their friendly relations.

In fact, the application of foreign laws in graminecognition and execution of the foreign
judgment by courts of Ethiopia could manifest tleadiness of the state of Ethiopia to
discharge its international obligation. If the EBfhian court grants recognition and execution
to the foreign judgments similarly its judgmentsulb be granted similar treatment in a

foreign country.

By recognizing and enforcing foreign judgmentswituld make valuable contribution in
attracting the confidence of our judicial system.
By recognizing and enforcing the foreign judgmetiti@pia viewed as cooperating to the

avoidance of wastage of resource of time and cost.

As the same time, if Ethiopia does not permit d@arts to give applicable foreign judgment,
failure to give the necessary value or due regatdwfully made aliens division (judgments
and awards) does its own image created by foremiomal towards Ethiopia which is
contrary to chapter ten of the FDRE constitutiotitmal policy principles and

objectives).Their attitude especially on the arefdrade and other relationship will be

structured accordingly.
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The problem may also go to the extent of jeopandizhe country is development potential
by unable to attracting foreign capital and invesits. It cannot win the confidence of its
judicial system unless it has an appropriate applelaw for the foreign involved elements a

special that the recognition and execution of fgmgudgments.

It is futile to think that judgments decided by i6fian courts would be recognized and
enforced in another state unless Ethiopia doesdhe.

Imagine what international trade agreements orrathess border legal relationship would
end up if countries insulted themselves againstidor judgments these will definitely a

severe paralysis of flow of goods, people and serfrom one country to another.

Once a law suit is effectively completed, it neédde recognized and enforced to avoid
repetition of the suit particularly to the advardgagf judgment creditor. Because it will be

uneconomical, tortuous and unnecessary to multifgyn to the judgment creditor.

In applying the requirement of reciprocity, to gragcognition and enforcement might cause
injustice to an individual foreign litigant; becausf the policies of the country whose court

has rendered the judgment.

To refraining from granting execution of foreigndgment would found to be applicable
would amount to rejecting the practice that hasceeded in winning an international
acceptance. Furthermore the reluctance of the [E#mo courts to give effect to the
application of such law, may serve to foreign ceas a pretext for refusing the application

of Ethiopian judgments with their jurisdiction.

In so far as foreign laws are established to beaghgopriate governing law, and if their
application would not cause harm to the state podind the interests of the people of
Ethiopia, to hold that courts should not give effecsuch foreign laws is liable to adverse

criticism.
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In order to give solutions to the problems arisinghe international private relations, and
especially to that of the recognition and executbforeign judgments, it is very important
to adopt rules of Private International Law witharding the provisions embodied in the
civil procedure code, on the part of “the executainforeign judgment and awards,” for
Ethiopia which could enable courts to show whatgdgrecautions they should take when

confronted cases which foreign elements are ineblve

So that in the view, of the writerthe position taken by Ethiopian courts in generhén
denying execution, it does not consider the jusdtfon behind applying foreign laws that it
is to create better relationship with the counttyjck rendered the judgment and to facilitate
international private relationship since the partggy have acquired rights on the judgment
rendered. However, it means that when a stateaistigg recognition and execution, in other
hands it is applying the foreign law. Because tliggment rendered by that particular state is

in accordance to its own law.

As tried to show in supporting evidence the casihvhave been discussed in this paper has
fulfilled the requirements laid in th@ivil Procedure Codeatrticle 458.

So that the position holding by the Federal Supr@uoert that there is no a signed treaty

or developed experience for execution between Ethia and U.S.A,”**%is not proper it

seems me that lack of experience and does notleégakbasis.

Rather,on the view of globalizationand the policy which now Ethiopian follows that
international unity, it is not proper holding thesion that the application of one of the

requirements of reciprocity is mandatory.

Because, since if it is not contrary tiee sovereignty of the state, public interest and
morality, there is no harm if courts given recognition anecaion of foreign judgments
with out strict application of the requirement etiprocity.
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And even this requirement should be avoided sirmreesstates do not include it as a
prerequisite for the execution of foreign judgmeritsr instance Latin American countries
such as Argentina and Brazil did not include thgunement of reciprocity in their laws. And
even now some of the Anglo American countries aseedarding the application of this
requirement. The fact is that since the renderdgment sought execution if not contrary to
the public policy and morality of its state, thelgmment rendered should be given recognition

and execution.

In order to give solutions to the problems arisinghe international private relations, and
especially to that of the recognition and executbforeign judgments, it is very important
to adopt rules of Private International Law withearding the provisions embodied in the
civil procedure code, on the part of “the executainforeign judgment and awards,” for
Ethiopia which could enable courts to show what&grecautions they should take when

confronted cases which foreign elements are ineblve

4.8.2. Recommendation

The aim of any research is to find out problematesl to the subject matter of the research
and to formulate remedy measures for those probl8mshat, having taken in to the facts

rose, the writer of this paper wants to recomméedallowing points.

1. Thelegislator should have giveattention to improving the requirements for the@xion

of foreign judgments provided under the the Civib¢edure Code’s article 458. The
requirements should be revised in such a way tbatt€ could apply them with no or

minimum difficulty. In other words, the legislatiamught to clarify and elaborate the code’s

provisions so that they could be easily understeutiapplied.

2. A part from the need for clarifying and elabangtithe already existing provisions on the
execution of foreign judgments, it is high time ttipaovisions on recognition should be
adopted in Ethiopia law So thathe legislator should have also accourthe principle of

recognition in the coming will be enacted Privatgetnational Law.
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3. As the provisions stand now, they are not sufficito accommodate as many legal
situations as similar provisions of the laws ofestltountries do. By revising the code’s
provision,the legislator must getitself prepared for the inevitable Private Int¢io@al aw
problems. .

4. In amending the provisionthe legislator should have to eliminatehe requirement of
reciprocity as a prerequisite, which have an adveffect on the rights of individual because
of the policy followed by the country which rendetbe judgment.

> In order the court is able to grant recognition axécution without considering the
requirement of reciprocityhe legislator should have to eliminate it as a requirement
to grant execution.

5.In amending the provisionghe legislator should haveincorporate the uncovered
requirements such as judgment vitiated by fraud jaddment opposed to natural justice
which are non existent even in the Civil ProcedDoele and the Draft Proclamation rules of

Private International Law.

6.As there are so many treaties have been signedfiemedt matters and circumstances,
there also should be giverattention with regard to execution of foreign juuEnts to
minimize the denying of execution of the judgmentthe merely reason of absence of
treaties. Because as tried to show in the caseislisd in the paper, since it is ascertained
that the particular sate usually grants executothiopian judgments in its jurisdiction with
out existence of a signed treaty, there is no readty Ethiopian courts denying execution of
that state’s judgment.

So that, | recommendkeaties should be signedn order to minimize the danger at

7. As a member of international community and asderfa state, though too late, it was a
correct decision for the current Ethiopian governtrte issue the Draft Proclamation Rules
of Private International Law. But it is consideraaly as an attempt unless it is provided in

an applicable form of lawSo that, the legislator should have to persish enacting the
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draft proclamation rules of Private InternationaMLin to the real form of law, in order to

direct the court in what circumstances and hawantertain the foreign element cases.

8. It is advisable to the courts that if they grantrecognition and execution of the foreign
judgment, unless the application of such law indgtta would not affect the state policy and

the interest of the Ethiopian people.

9. The writer would like to advice the courts thatit is better if they grant execution to
judgments pronounced by foreign courts, as it wevadt its judgments to be recognized and

executed by foreign courts.

10. Until the legislator enacts its own amending psais on the execution of foreign
judgments, it is better ifourts would take care ofin applying the existing provisions that
they have not engaged themselves in the stricesafngpplication of requirements embodied

in article 458 of the Civil Procedure Code particulary ‘reciprocity’ .

» Because, as it can be understood from the casesdsisd in this paper, the court
denied execution of the judgment by the merely arasf absence of reciprocity
singed judgment betwedgthiopia and that ofUSA. But what the fact is that the
Ministry of Foreign Affairs has approved that Ethimn judgments are usually

granted execution in the state of USA.

» So that it is the belief of the writer, thatdburts would not only consider the strict

application of the law, but it would also considérat the reality shows.

11.Even, if it said that reciprocity is one of thequegements for execution, and if the country
which rendered the judgment usually grants exeouioEthiopian judgmentshere is no

reasonwhy Ethiopian courts denying execution of forejgdgments.

12. Finally, | recommend, that in order to achieve what has been statélderadvantages of

granting execution or applying a foreign law in iBtha; specially in discharging of
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Ethiopia’s international obligation and the relagbip with other countries what Ethiopia
should havethe legislator should playits own role by enacting new provisions with

amending or the existing provisions on the exeoutibforeign judgments.

CHARTER TWO

THE PRINCIPLE OF RECOGNITION AND EXECUTION OF
FOREIGN JUDGENT

2.1. The Distinction between Recognition and Exedoin of Foreign Judgment

2.2. Types of Judgment

2.2.1. Ordinary Court Judgment
2.2.2. Abitral Court Judgment
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2.3. Justifiction (Rationale) to Recognize and Enfee Foreign Judgment

2.3.1. Facilitating International Private Relatons
2.3.2. Comity (Reciprocity)
2.4. Theories of Execution of Foreign Judgment

2.4.1. Basis of Execution

2.4.2. Principle

2.4.3. Comity (reciprocity) Theory
2.4.4. Obligation Theory

2.5. Mode of Execution

2.6. Principles of International Convention on thesubject

2.6.1. Principles of the Hague Convention
2.6.1.1. The Basic Features and Rules of the Gamtion
2.6.2. Principles of the Brussels Convention
2.6.2.1. The Basic Features and Rules of the G@amtion

2.7. Practices of some selected countries on théogct
2.7.1. ltaly
2.7.2. Switzerland
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